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PROCEEDI NGS

10: 07 a. m
CHAI RVAN KI MSEY: Ckay. For our opening remarks
and di scussi on of the agenda, which is nmy role here on the
agenda. | don't think there is anything major going on in
the Departnent that the Commttee needs to know about.
A bit of the process that we're in; | think it's
wort h having sone discussion. W are obviously preparing a

package to go to agency with a summary of revisions and we

will be tal king about that in nore detail today.
My under st andi ng, the process will be that that
will trigger a 90 day review and Agency will make their

determ nation. And then that sumrary review or that package
woul d conme back to the Departnment for the promul gation of
t he regul ati ons.

There was sone discussion at our |ast neeting
about the Commttee's role with that and the Commttee's
role with the ISOR.  Pretty nmuch in review ng the
| egislation, the real responsibility for the Committee is
the Summary of Revisions. Qur Ofice of Regulations did
have a very prelimnary review. And obviously, as we all
woul d anticipate, there would be a |ot nore work to be done
with the | SOR

So what | am proposing is that we have a little

bit of discussion about what the role of the Commttee would
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be post-review by Agency and t he package comng to the
Department for pronul gation.

The legislation is pretty silent on that but |
think the Department is interested in having sone
transparency and sone invol venment fromthe Commttee.

t hi nk what we can have a little bit of a discussion is about
what woul d be the best way to do that.

There's a couple of options. | nean, obviously
the Commttee can neet quarterly and go through this process
of getting together in an official neeting and neet, let's
say quarterly, and hear where the package is or what's going
on. If we were to make a vote or we were to, you know, cone
under a Bagl ey- Keene neeting |like this then that's one
opti on.

Anot her option that |'mthinking about is we could
have a subcomm ttee again of a couple of nmenbers that could
interact with the Departnment on a periodic basis. And then
if there was an issue that the full commttee needed to
di scuss that subconmttee could nake a recomendation to
have a full commttee neeting. Those are two options | had
t hought of, | don't know that |I think are conpatible with
Bagl ey- Keene.

Anot her option, on the drive in this norning |
t hought maybe we could send out to the Conmittee an update

periodically for the Committee to |look at and then if
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sonmeone wanted to have a full neeting they could | et us
know. So | amnot sure how that really works under Bagl ey-
Keene but those are three options that | thought of, how the
Comm ttee could have sone role going forward after the
Heal t h and Human Servi ces Agency revi ew.

Any conments on those ideas?

Now you can't like all three of them equally.

COW TTEE MEMBER SHEN: Paul, this is Jennifer.
You know, | guess we're not 100 percent sure of what it is
that we are going to be -- going to be doing next. I'ma
l[ittle unclear about this next part.

So would the interactions with the Departnent be
on a sort of edits and clarification points? Do you think
sonmeone kind of to be like a technical editor sort of
person?

CHAI RVAN KI MSEY:  Well, that could be a role that
the Commttee would take. | think in some previous
di scussions | think there was sone interest on the part of
the Commttee to, you know, sort of at |east be aware of the
process and how it was goi ng forward.

| would anticipate with a package like this that
there m ght be sone clarifications or sone technical issues
the Departnent m ght want to talk with the Conmittee about.

| think it's pretty nmuch open-ended.

You know, the alternatives as | think -- if we
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were just pretty nmuch to follow the legislation directly the
Comm ttee, you know, would not be involved with what the
Department was doing internally. A nunber of us just felt
there should be an opportunity to have a little nore
transparency and for the Commttee to sort of see what the
Depart ment was doing as we, as we nove forward.

COW TTEE MEMBER SHEN: | don't question that. So
what ki nd of changes can the Departnent make w t hout buy-in
fromthe Conmttee?

CHAI RVAN KI MSEY: That's an interesting question.

| don't know that there'd be changes as such. | nean, it
woul d be nore clarification. |In other words, what did we
mean when we said, you know, Forensic Al cohol Analyst. |

mean, i s that consistent throughout the docunent? |Is the
di ctionary, you know, definition accurate or whatever. |

don't anticipate, you know, changes to our, you know, to

what Agency sends the Departnment as such.

COW TTEE MEMBER SHEN:  You know it makes sense
for -- | would inmagi ne being sonmeone in the Depart nent
wor ki ng on this product, that person is going to need to
have a contact to ask questions of and clarifications of. |
mean, | would think the Departnment would need to have that
interaction.

CHAI RVAN KI MSEY: Well we certainly want to. And,

you know, now we're going through a process where, you know,
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we do have our O fice of Regs and we do have the services of
an attorney who obviously knows the | aw but certainly not
the technical aspects. So yes, | would anticipate that
there woul d be, you know, clarifications or discussions
needed on what we were thinking.

And that's why | sort of thought the subconmmttee
of two nmenbers m ght nmake the best sense. And then if those
two subcomittee nenbers felt that there was sonething that
shoul d come to the full commttee they could nake that
request and we'd have a neeting.

COW TTEE MEMBER SHEN: Wl | then the Depart nent
woul d interact primarily with these two people. But a
clarification point, and | only say if sonething |arge
happened that required the brains of all then we would have
a commttee neeting. So we would give the Departnent these
two mai n contact people and then those two people are
ultimately responsible for following up on that on a nonthly
basis or whatever it is with the Departnment to make sure
that the process is going forward and providing updates to
the Committee?

CHAI RVAN KI MSEY: Yes. It's ny understanding
under Bagl ey-Keene the way it would work is if the
Depart ment wanted, you know, sone interaction or sone
clarification that the subconmttee would neet, the two

i ndi vi dual s, and, you know, try and resolve the issue with
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t he Departnent or answer the question. And then -- but if
the subcommittee felt that it was sonmething that the ful
comm ttee needed to review then we would have a ful
nmeet i ng.

COW TTEE MEMBER SHEN: | think that nmakes sense.

| think that's the best option.

CHAI RVAN KI MSEY: Ot her thoughts fromthe
Commi ttee?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A conmment fromthe public?

CHAI RVAN KI MSEY: Conments from the public.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Yeah, | think we have to be a |little cautious here. An
attorney could weigh in and probably should weigh in. Under
Bagl ey- Keene a subconmttee is defined kind of strangely as
a group of two or less persons. So | think depending on how
you set this up, if you had two commttee nenbers, if they
were to neet with a secretary | think that could be viewed
under Bagl ey- Keene as a neeting of three people, then hence
a neeting under Bagl ey- Keene necessitating all of the open
nmeeting act requirenents of the |aw

CHAI RVAN KI MSEY:  You know, my understandi ng, and
sonmeone else can junp in, but | think a subconmittee is two
menbers of the commttee but | think other people other than

FARC comm ttee nenbers could be part of the subcommttee; is
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that true?

MR BALDRIDGE: Are these mcs live?

CHAI RVAN KI MSEY: Ch yeah, everybody is |ive.

MR. BALDRI DGE: Baldridge in Sacranmento. This is
Pet e Bal dri dge in Sacranento.

CHAI RVAN KI MSEY:  Yes, Pete.

MR BALDRIDGE: |If there are two in the conmttee
and they neet with a technical expert, which is what the
attorney woul d be supporting the commttee, this would not
turn it into a neeting of three.

COW TTEE MEMBER SHEN:. Ckay.

MR BALDRIDGE: So | don't think that would be a
Bagl ey- Keene vi ol ati on.

CHAI RVAN KI MSEY: Ckay, thank you, Pete.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Based on that definition, the attorney is not a person.
Some woul d argue that's a reasonabl e concl usi on.

(Laughter.)

MR. BALDRI DGE: Duly noted, C ay.

(Laughter.)

CHAI RVAN KI MSEY: So for the Conmittee, do we have
any volunteers to set up a subcommttee? | nean,
hi storically, you know, |'ve usually been one of these
menbers and Patty Lowe or Jennifer Shen has been but 1 think

we don't have to be caught in arut. So if any other
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menbers of the Committee would like to be on the
subconmittee now i s your tine.

COMWM TTEE MEMBER SHEN: If wind up in a rut, Paul,
| will be on the conmttee with you again. |[|'mhappy to
have soneone el se step in.

CHAI RVAN KI MSEY: And so am | but there is a
reason we call it arut. So think about it. And if you're
interested don't hesitate to |l et us know.

Any ot her sort of questions about my opening
remarks with regards to the process going forward?

COW TTEE MEMBER SHEN: So Paul, this is Jennifer.
So then we are all in agreenent that the best way to go is
with a subcomm ttee? Because we didn't hear any other --

CHAI RVAN KI MSEY: Yeah, we're going to be doing a
bit of voting today so why don't we go ahead and vote. |
make a notion that our Forensic Al cohol Review Committee set
up a subcommttee of two individuals to interact with the
Department on the promnul gation of the regulations after the
Heal t h and Human Services review. Do |I hear a second?

COW TTEE MEMBER SLAUGHTER: This is Mark
Sl aughter in Sacramento, CPDA, | w Il second.

CHAI RVAN KI MSEY: Thank you, Mark. Any ot her
di scussion, options, concerns? Al in favor fromthe
Commi ttee?

(Ayes.)
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CHAI RVAN KI MSEY: | guess we better do this by
roll call. M. Jeffries?

COW TTEE MEMBER JEFFRI ES: Aye.

CHAI RVAN KI MSEY: |Is it Lieutenant Davis now?

COW TTEE MEMBER DAVI S: Yes, and aye.

CHAI RVAN KI MSEY: Ckay. M. Slaughter?

COW TTEE MEMBER SLAUGHTER:  Aye.

CHAI RVAN KI MSEY: Ms. Jennifer Shen?

COW TTEE MEMBER SHEN: Aye.

CHAI RVAN KI MSEY: And nyself is aye. | don't
bel i eve that we have Jennifer Harnon or Bruce Lyle on the
l'ine.

COW TTEE MEMBER SHEN:. Ri ght.

CHAI RVAN KI MSEY: Ckay. Ckay, so we have a
subcommi tt ee.

So the next item of business, | think, in our
packet we have a draft cover letter to go to Agency. Wat
have | done with nmy copy? Ch, here it is. | think we can
go ahead and review this. This may facilitate nost of our
di scussi on today.

Briefly, Jennifer and | have worked on this and |
think Jennifer and I will continue to work on it.

One of the things we need to do is, obviously this
letter will be going to D ana Dool ey, the Agency Secretary.

W will change -- we will need to change the first
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paragraph to reflect the fact that the letter the Cormittee
received was fromDr. Horton, the Chairman of, the Chairman,
the Director of the Departnent at the tinme, so there are
sonme things about -- "your letter” will be, you know, "Dr.

Horton's letter," et cetera, et cetera. But those are edits
that | believe Jennifer and | can work on.

| f you have the letter in front of you, obviously
we tal k about -- there's the four bullets, as we have tal ked
about them fromthe Commttee's work product.

Then we start -- and I'Il sort of reviewthe first
one, nmaybe soneone else will junmp in and review the second
bullet. The first bullet was about renoving the
Departnment's eval uation of a | aboratory's perfornmance on
proficiency testing. And the Commttee had, based on the
| etter, decided to accommpdate the Departnent's concerns and
submt the follow ng change. Now | amon the second page at
1216. 1(a) (3).

"Meeting the proficiency testing requirenments as
specified in Health and Safety Code Section 100702.
Laboratories shall direct approved providers to submt al
external proficiency test results as required by Health and
Safety Code 100702 to the Departnent. The |aboratories
shall submt, at a mninum one test per year, one test per
anal yst per year. In addition, |aboratory staff shal

provi de the Departnent any docunentation pertaining to
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11

corrective actions with respect to proficiency tests."

Question?

COW TTEE MEMBER SHEN: We just got Bruce Lyle.

COW TTEE MEMBER LYLE: And Jennifer --

CHAI RVAN KI MSEY:  Good norni ng, Bruce.

COW TTEE MEMBER SHEN: W' || have Jennifer Harnon
shortly.

COW TTEE MEMBER SHEN: On this bullet, then, the
only things we changed were changing "wills" to "shalls" and
"submtted" to "submt," | believe.

CHAI RVAN KI MSEY: Ckay. Any other comments from
conmi ttee menbers?

Comments fromthe public?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comments fromthe public. Wat step are we -- are you goi ng
to vote on this?

CHAI RVAN KI MSEY: Well, eventually we will. No
comment ?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
No coment. Ckay.

RESEARCH SCI ENTI ST SPELL: | have a comment.

CHAI RVAN KI MSEY: Sure. Ildentify yourself.

RESEARCH SCI ENTI ST SPELL: Natallia Spell. "In
addition, |aboratory staff shall provide the Departnent any

docunentation pertaining to corrective actions with respect
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12

to proficiency tests.” What if a corrective action hasn't
been never done or what is the tinme limt of when they're
supposed to be conpleted, these corrective actions? 1| mean,
otherwi se there is no substance in the requirenent.

CHAI RVAN KIMSEY: Is there a time frane,
classically, that corrective actions are done with
proficiency testing?

RESEARCH SCI ENTI ST SPELL: I n other words, how we
i npl enent this particular clause?

COW TTEE MEMBER SHEN: Well, | nean, we've had
around and around on this but the bottomline is that al
t hese | aboratories are accredited. But if there is a
problem there would have to be -- corrective action.
don't know that we have a legislated tinme frane, that's a
di scussion we'll need to have. | don't know that we want to
| egi sl ate what the corrective action is, necessarily,
ei t her.

CHAI RVAN KI MSEY: Wth the accreditation process,
Jennifer, is there atinme frame for responding to
proficiency testing for corrective actions?

COW TTEE MEMBER SHEN:. Yes. You know, | don't
know what it is off the top of ny head. It really depends
on what the problemis and the proficiency test would cone
under, would not having an issue that is significant then

that has to be corrected before that person can be paid for.
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And Jennifer Harnon is here, she m ght have a better idea
about the tine frame. | don't know exactly what the tine
frames. Cbviously, you can get people back to work so it
doesn't drag on.

COW TTEE MEMBER HARMON: A | ot of |aboratories
have internal policies on that, those | aboratories usually
set their tinme franes. | can't -- | don't recall what the

time frane is to get into the PRC

CHAI RVAN KI MSEY: |I'msorry, could you identify
yourself, I'msorry.
COWM TTEE MEMBER HARMON:  |I'msorry, this is

Jenni f er Har non.

CHAI RVAN KI MSEY:  Ch, okay.

COW TTEE MEMBER HARMON: But there is a tine
frame and | don't know what it is offhand.

CHAI RVAN KI MSEY:  Well, let ne --

COW TTEE MEMBER HARMON: To notify the PRC if
there are certain errors or problens. But nost |aboratories
have internal requirenments. |In fact, they have to have
internal requirenents per ASCLD/ LAB accreditations as to
what happens if a person sinply has failed. It's actually a
requi renent in 17025.

COMWM TTEE MEMBER SHEN: As you wal ked in the room
the question cane up about is there a tinme frame to send

corrective actions to the Departnent and is there any
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t echnical sense for what that corrective action should be?
That's the question on the table.

CHAI RVAN KI MSEY: Well, and also -- this is Paul
in Richnond. | understand the question, also | think really
to the point for the Conmttee is, is there anyone
interested fromthe Conmittee? | nean, | appreciate the
public conment but is there any interest on anyone fromthe
Committee to add a tinme frame to this section?

COWM TTEE MEMBER SHEN: | don't have any interest;
this is Jennifer.

COW TTEE MEMBER SLAUGHTER: This is Mark
Sl aughter; | don't either. | believe adding the tinme frane
suggests anot her |evel of oversight.

CHAI RVAN KI MSEY: Ckay, other coments on bul | et
nunber 1 fromthe Conmittee or fromthe public?

VWhat is the pleasure of the Commttee, do we want
to vote on these one by one or do we want to vote |ater or
as we go through this letter?

COW TTEE MEMBER SHEN: This is Jennifer. |[|'d
like to vote on them one by one.

COWM TTEE MEMBER SLAUGHTER: It's Mark, agreed.

CHAI RVAN KI MSEY:  Ckay.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actually a coment fromthe public because | want to

understand, this is kind of a procedural question. On the

ALL AMERI CAN REPORTI NG AND TRANSCRI PTI ON, | NC.

(916) 362-2345




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

15

agenda, and this based on a comrent fromthe | ast neeting,
is an itemwhere we were going to, | think you had referred
to it as a philosophical discussion about what the
Department does with the data. So ny understanding is we
are just tal king about the letter but you' re tal king about a
vote now. Again, | think that conversation was on the
agenda and probably shoul d have taken place before the vote.

But kind of an over-arching comment to every one
of these four bullet points is it is noticeably absent. And
is it something that is in the current regulations but
noti ceably absent with the revised regulations is any
menti on of what the Department does with that information.

| would caution you that assuming that that isn't
flagged as a clarity issue during the pronul gati on process,
if the regulations are promulgated as this soneone could
argue that the Departnent could do anything they want with
the data since there's no limts placed on the Departnent as
to what they do and there's the over-arching requirenents of
100725 that says the Departnent "shall" enforce the
regul ations, for this and for the rest of them

Agai n, | thought we included in the agenda a
di scussion of this general topic, what does the Departnent
do with the information. But that would apply, certainly,
in this case.

CHAI RVAN KI MSEY: Right. | had anticipated having
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that di scussion but not at this tinme. |Is there anyone on
the Commttee that wants to have that discussion now or do
we want to go through the letter and vote on these bullets?
COW TTEE MEMBER LYLE: Bruce. | say we still do
the letter and vote on the bullets.
COWM TTEE MEMBER SHEN: This is Jennifer, | agree.
COW TTEE MEMBER DAVIS: This is Kevin, | agree.
ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

Agai n, a procedural question, I'mnot sure. |If you're
voting on the letter -- there's two itens. The cover letter
really, I don't want the tail to wag the dog here. The

cover letter is just sonething that goes along, it's read or
it'"s not read, with the -- with the revised regul ations. So
by voting on the bullet are we voting on the revised
regul ati ons?

CHAI RVAN KI MSEY:  Well, the letter, | think -- |
t hought that the letter provided a nice way of working
through the four bullets that the group was going to vote
on. These are the four sections or the four areas that we
have not had agreenent on and so it just provided a nice
venue to wal k through the di scussion.

So basically our package that will go forward,
this cover letter will be on, you know, will be on sort of
t he previous work product that we have al ready worked

through as a conmttee. So again, so we're going to be

ALL AMERI CAN REPORTI NG AND TRANSCRI PTI ON, | NC.

(916) 362-2345




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

17

voting on bull et nunber 1.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Again a comment fromthe public. | don't think the Chair's
responses make much sense, actually. Are we voting on the
regul ations or are we voting on the letter? A sinple
guesti on.

CHAI RVAN KI MSEY: We're voting on the regul ations.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
kay. So | submit that a discussion which you would like to
postpone until |ater about what the Departnent -- it's just
barely possible, highly unlikely but barely possible, that
di scussion would result in decisions that change the
| anguage of the regulations. So again, I'm--

CHAI RVAN KIMSEY: | think we -- duly noted from
the public. The interest on the part of the Conmttee right
now is to vote on the regulations. | nean, there's a |ot of
dat a besi des what these four bullets represent that the
Departnment is going to have. Wat the Departnent does with
all of the information is a bigger question than what these
represent on these four bullets.

So back to the voting. W are voting on Section
1216.1(a)(3) on page two of the cover letter. W'Il go by
voi ce vote by individual. M. Dan Jeffries, aye or nay?

COW TTEE MEMBER JEFFRIES: Aye, in favor.

CHAI RVAN KI MSEY: Li eutenant Kevin Davis?
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COW TTEE MEMBER DAVI S:  Aye.

CHAI RVAN KI MSEY: M. Mark Sl aughter?

COW TTEE MEMBER SLAUGHTER:  Aye.

CHAI RVAN KI MSEY: M. Bruce Lyle?

COW TTEE MEMBER LYLE: Aye.

CHAI RVAN KI MSEY: Ms. Jennifer Shen?

COW TTEE MEMBER SHEN: Aye.

CHAI RVAN KI MSEY: Ms. Jennifer Harnon?

COW TTEE MEMBER HARMON:  Aye.

CHAI RVAN KI MSEY: And nysel f, Paul Kinsey, aye.

| guess we'll figure out |ater how we get Kenton
Wwng's vote on this.

So noving on to bullet nunber 2. W previously

had "Renove CDPH authority to review, approve, and test the

qual i fications of persons enployed by a | aboratory.” And,
let's see. "Therefore, we propose to add the foll ow ng
verbiage to Article --" kay, the last, the Departnment wl|
have an oversight role. Therefore -- well, let nme read it
correctly. Bullet nunber 2, renpove -- the underlined part
says:

"Renove CDPH authority to review, approve and test
the qualifications of persons enployed by a | aboratory."

That's what we previously had.

"W recogni ze the departnent's role in ensuring

that anal ysts neet the criteria set forth in Title 17. It
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is the Conmttee's opinion that if we provide proof to the
Department that anal ysts conducting al cohol anal ysis neet
the qualifications set forth in the proposed regul ati ons, we
wi || have succeeded in providing the Departnment with an
oversight role. Therefore, we propose to add the follow ng
verbiage to Article 2, Section 1216."

The top of the third page:

"1216.1(h) Every laboratory performng forensic
al cohol anal ysis shall provide to the Departnent the
foll owi ng:"

"(1) A copy of the diploma(s) or transcripts of
rel evant education for each individual performng forensic
al cohol analysis for the |aboratory. The relevant education
i ncl udes proof of a baccal aureate or hi gher degree in any
appl i ed physical or natural science.”

"(2) Atraining summary of the topics outlined in
1216.1(e)(2) with a conpletion date for each individual
perform ng forensic al cohol analysis for the |aboratory."”

"(3) Copies of qualifying tests to include witten
and/ or practical exam nations for each individual performng
forensic al cohol analysis for the |aboratory.™

"(4) Proof of conpletion of a conpetency test
which follows the requirenents articulated in 1216.1(e)(3)
for each individual perform ng forensic al cohol analysis for

the | aboratory."
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"(5) Witten notification to the Departnent
alerting it that the individual has successfully conpleted
his or her training prior to beginning casework; and”

"(6) Proof of conpletion of a proficiency test as
outlined in 1216.1(a)(3) for each anal yst performng
forensic al cohol analysis for the |aboratory.™

Any conments fromthe Conmittee?

Comments fromthe public?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well, I would note again that the Commttee, certainly in
its cooments, indicated its expectation the Departnent would
do nothing with this information except file it. But the
regul ations actually, again, fail to describe any, any
response, anything the Departnent would do with this

i nformati on.

CHAI RVAN KI MSEY: Duly noted. Any other public

comment ?

kay, are we ready to vote?

COW TTEE MEMBER SHEN: Yes.

COW TTEE MEMBER SLAUGHTER:  Yes.

CHAI RVAN KI MSEY: Bul | et nunber 2, 1216.1(h). Dan
Jeffries?

COW TTEE MEMBER JEFFRIES: Aye, in favor.
CHAl RMAN KI MSEY: Li eutenant Kevin Davis?
COW TTEE MEMBER DAVI S: Aye.
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CHAI RVAN KI MSEY: M. Mark Sl aughter?

COW TTEE MEMBER SLAUGHTER:  Aye.

CHAI RVAN KI MSEY: M. Bruce Lyle?

COW TTEE MEMBER LYLE: Aye.

CHAI RVAN KI MSEY: Ms. Jennifer Shen?

COW TTEE MEMBER SHEN: Aye.

CHAI RVAN KI MSEY: Ms. Jennifer Harnon?

COW TTEE MEMBER HARMON:  Aye.

CHAI RVAN KI MSEY: Paul Kinsey, aye.

Does soneone el se want to read bull et nunmber 3, ny
voice is getting a little scratchy here.

COW TTEE MEMBER SHEN: 1'Il do 3. Oh ny gosh,
that's the | ong one, Paul.

(Laughter.)

COW TTEE MEMBER SHEN:. Okay, bullet 3.

"Renove CDPH authority to review and approve
training prograns intended for persons to qualify under
regul ations (e.g. breath instrunent operator training)."

kay. So we propose -- what we did last tine was
-- | believe last tinme was to do a reorder of howit was
witten. First, when we put in the original changes in that
sense, and then there's -- you don't want ne to read al
that I wouldn't think. But including the original changes
that were there and that's in order to address this bullet

poi nt on the next page sayi ng:
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"W propose changing those recommendations to the
following. These changes will serve to flesh out the
requi renents for the breath testing programand to provide
the Departnent with a clear understanding of what is to be
included in the breath operator training program”

"We propose to reinsert Article 4 with the
fol |l owi ng anmendnents. "

Read that whol e thing?

CHAI RVAN KIMSEY: |I'msorry, | didn't hear you
Jenni fer.

COW TTEE MEMBER SHEN: Do | need to read that
whol e t hing?

CHAI RVAN KI MSEY: Sure, let's go ahead and read
it, please.

COW TTEE MEMBER SHEN: Okay. This is how we are
currently suggesting that it be:

"Article 4 Training of Personnel”

"1218. Training Program Review. "

"Any organi zation, |aboratory, institution, school
or college conducting a course of instruction for persons to
qual i fy under Section 1221.4(a)(3) shall provide the
Departnment, shall provide the followng to the Departnent to
denonstrate conpliance with Title 17."

"1. For training described under Section

1221.4(a)(3); the laboratory shall submt the follow ng:"
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"1(a). A conplete outline of the training which
neets the requirenents of Section 1221.4."

"(b). A copy of the witten exam nation together
with the correct answers."

"(c). A witten description of the practical
exam nation."

"(d). Alist of qualified instructors; and"

"(e). A description of the qualifications of
instructors for the training, which at a mninum shall mnean
persons that meet the requirenents described under Section
122.1 (sic) 4(a)(4)(A."

"Addi tional Requirenents.”

"At the discretion of the forensic al cohol
| aboratory, any phase or portion of the training shall be
subject to alteration in an effort to update the program as
t echnol ogi cal advances were nade or if a portion has been
j udged i nappropriate. The changes will be subject to
Departnment notification as outlined in 1218.1(a) through
1218.1(c)."

"If the Departnent believes that the | aboratory's
trai ni ng program does not conply with these regul ations, the
Department shall notify the laboratory in witing within 30
days with its specific concerns. The |aboratory nanagenent
shall respond to the Departnent in witing within 30 days."

Al right.
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"in addition, we propose the follow ng changes to
Article 7."

"Article 7 Requirenents for Breath Al cohol
Anal ysis."

"1221. 4 Standards of Procedure.”

"1221.4(a). Procedures for breath al cohol testing
shall nmeet the follow ng standards:"”

"(a)(3). Breath alcohol testing shall be
performed only with procedures for which the operator has
received training, such training to include at a m ninumthe
foll ow ng schedul e of subjects:”

"(A). Theory of Operation:™

"Val ue and purpose of forensic al cohol testing;"”

"CGeneral processes of absorption, distribution and
elim nation of alcohol;"

"Theory of breath al cohol analysis;"

"Di scussion of the required 15 mnute wait period,
and"

"Met hods of breath al cohol testing."”

"Detail ed Procedure of Operation:™

"Procedures of operation for the specific breath
al cohol testing instrunment used by the agency."”

(C. Precautionary Checklist: Description of,
and adherence to, the Precautionary Checklist."

"(D). Practical Experience:"
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"The Precautionary Checklist is incorporated into
the testing sequence. Each screen pronpt is discussed and
reviewed by the instructor.”

"The operation of the breath instrunment shall be
denonstrated by the instructor.™

"The instructor will observe the trainee(s)
performa test on the instrunment while he or she
acknow edges each step of the Precautionary Checklist.”

"(E). At the conpletion of the training session,
each breath instrument operator trainee will be required to
successfully conplete a witten exam nation and to achi eve a
passi ng score of a mnimum of 80 percent."”

"(F). Prior to the conpletion of the training
session, each breath instrunent operator trainee will be
required to successfully conplete a breath test accurately
following the Precautionary Checklist as outlined in
1221.4(a)(3)(Dyiii."

"(Q. Upon successful conpletion of the training
session and successful conpletion of both the witten and
practical exam nations, the trainee will be issued a
certificate. The certificate will indicate the operator's
name, | D badge nunber, agency and include the instructor's
nanme. "

"(a)(4). Training curriculumin the procedures of

breath al cohol testing shall be devel oped by a forensic
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al cohol anal yst. Departnent notification of the proposed
curriculumw |l follow Section 1218.1."

"The instructors will be, at a minimm certified
breath instrument operators with two years of practica
experience, or, a Forensic Al cohol Analyst who has
successfully conpleted the breath instrunment training and
has at |east six nonths of practical experience with the
instrument. Training in the Theory of COperation, pursuant
to 1221.4(a)(3)(A) shall be coordinated by a Forensic
Al cohol Anal yst."

"(B). The breath instrunment operator trainees
will receive, at a mninmm four hours of instructional
training by a certified breath instrunent operator."”

"(C. If a breath instrunent operator trainee has
al ready undergone training to operate a different approved
breath testing instrunment, the trainee may receive
i nstruction as above excluding the portion covering
1221.4(a)(3) (A ."

"An operator shall be a forensic al cohol anal yst
or a person who has successfully conpleted the training
descri bed under Section 1221.4(a)(3) and 1221.4(a)(4) and
who nmay be called upon to operate a breath testing
instrunment in the performance of his or her duties.”

CHAI RVAN KI MSEY:  Well read. Any comrents from

the Commttee?
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Any suggestions, changes, discussion?

COW TTEE MEMBER SHEN: | didn't ask this as | was
reading it -- Jennifer, you put all the "shalls" --
CHAI RVAN KI MSEY: |I'msorry, say that again

COW TTEE MEMBER SHEN: All the shalls in
everywhere. W should have "shalls."

COW TTEE MEMBER SLAUGHTER: W have sone
lingering "wills."

COW TTEE MEMBER SHEN. Ch, we will have "shalls"
t hen.

CHAI RVAN KI MSEY: And just to |let everyone know,
it looks Iike TimFord has joined us fromour Ofice of
Legal Services in Sacranento. Good norning, Tim

MR. FORD: Good norning, sir.

CHAI RVAN KI MSEY: |'msorry, we had sone |ingering
"wills?"

COW TTEE MEMBER SLAUGHTER: Yes, we do.

COW TTEE MEMBER SHEN: Okay. | can change the
"Wlls" to "shalls,” we just have to reread it again. Not
out loud, thankfully. [I'll make those changes.

| think this was about the ability to not have to
retrain our officers again on a portion of the instrunent.
So does everyone feel like this acconplished that?

COW TTEE MEMBER DAVIS: This is Kevin; yes.

CHAI RVAN KI MSEY: Other comments fromthe
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Commi ttee?

COW TTEE MEMBER LYLE: Bruce. Under
1221.4(a)(3) (D), the first (i). The way the sentence reads
the Precautionary Checklist is incorporated into the
testing. | don't really knowif that is true for the rest
of it. It shall be? And then next is the screen pronpt.

CHAI RVAN KI MSEY: So your interest would be to
have maybe the Precautionary Checklist, change it from"is"
to "shall be" incorporated?

COW TTEE MEMBER LYLE: Correct.

CHAI RVAN KI MSEY: Those are some consi stency
things | think we'll probably be dealing with going
foreword. But any objections fromthe Conmttee to nake
that edit?

COW TTEE MEMBER SLAUCHTER: This is Mark; no, no
obj ecti on.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment fromthe public. 1 --

CHAI RVAN KI MSEY: Just a nonent, we're working on
the Conmmttee here. Any other coments fromthe Commttee?

COW TTEE MEMBER HARMON:  This is Jennifer Harnon.

There are quite a few "wills" so we just need to nmake sure
we switch themall over.

CHAI RVAN KI MSEY: And the direction is to change

the "wills" to "shall be" or "shall?"
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COW TTEE MEMBER HARMON:  Yes.

CHAI RVAN KI MSEY: And Jennifer Shen | think has
agreed to do that.

COW TTEE MEMBER SHEN: Yes, |'ll take care of
t hat .

CHAI RVAN KI MSEY: Anything el se fromthe
Commi ttee?

Anyt hing fromthe public?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well, it's a technical issue. [|'msurprised no one on the
Comm ttee caught this. The requirenment that, and maybe it,
the requirenent that the Precautionary Checklist pronpts are
provi ded by the instrument woul d exclude a nunber of types
and nodel s of instruments that are currently being used.
For exanple, the Intoxilizer 5000 doesn't provide any al pha,
al pha/ nuneric pronpts. So, the assunption, | think in tine
is, although the technol ogy could change as instrunments get
smal ler, there may be less information available in terns of
pronpt s.

But there certainly are sone instrunents that are
ot herwi se approved based on a conmtte's adoption of 100702
t hat woul d now be excluded. So that it creates an interna
consi stency problemthat this and nany, many, many others
we'll assume will be resolved if and when these regul ati ons

are pronul gat ed.
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COW TTEE MEMBER HARMON:  This is Jennifer Harnon.
Clay, the way it reads is "The Precautionary Checkli st
shall be incorporated into the testing sequence.” | think
that you can set up the testing sequence before you

physically start the instrunent and that woul d be considered

incorporating it into the testing sequence. |It's a step-by-
step process, | amgoing to start a (indiscernible) and this
is howl'mgoing to do it. It doesn't say that it has to be

-- now it does say the screen pronpts we di scussed, and
maybe we need to break that out. It doesn't necessarily
have to be on the screen, | think that's an interpretation
on your part.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Then maybe you could rem nd yourself. | was responding
actually to the recent proposed edit. And nmaybe soneone
could clarify their understanding of what that last edit was
regardi ng screen pronpts, for Jennifer.

COW TTEE MEMBER SHEN: The |ast edit was that
each screen pronpt shall be discussed and reviewed and so
that each screen pronpt is discussed and reviewed. But |
agree with Jennifer, to nme the Precautionary Checklist, its
incorporation is part of the testing sequence, that does not
mean that the Precautionary Checklist has to be broken down
into individual screen pronpts on an instrunment. But any

screen pronpts that come up on the instrunment do, in fact,
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need to be discussed with the trainee, he or she.

CHAI RVAN KI MSEY: Well again, this is sort of a
technical witing issue. It could be easily solved with, if
necessary, at sone point, each screen pronpt if available is
di scussed and reviewed. | nean, if there is no screen
pronpt | don't see you're going to be discussing it but that
is nore for a technical witing fromthe regul ation
per spective, | think.

COW TTEE MEMBER SHEN: Jennifer. You know, what
we can do is, is sinply break that out. So (i) or one would
be "The Precautionary Checklist shall be incorporated into
the testing sequence.” (ii) would be "Each instrunent
screen pronpt --"

COW TTEE MEMBER LYLE: As it appears.

COW TTEE MEMBER SHEN: "as it appears.” | think
-- "Each pronpt shall be discussed and revi ewed by the
instructor"” as the second point and then (iii) would be "the
operation of the breath instrunment shall be denonstrat ed,
then (iv), between (iii) and (iv). W could just break it
out if that would be clearer. But | can see why it | ooks
like they're linked, but they are not.

CHAI RVAN KIMSEY: So is there any interest on the
part of the Commttee nmenbers to change the | anguage as it
exi sts other than the "shall be" and the "is" correction?

COW TTEE MEMBER HARMON:  This is Jennifer Harnon.
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| guess ny concern is an over-arching role which is this

goes to how the Departnment is going to interpret what the
regul ation neans. And if the Departnent, the person who is
going to be interpreting what the regulation neans is going
to inply that a Precautionary Checklist is now a screen
pronpt then we are going to have to break it out for those
| abs that aren't neeting that. So if this is going to
clarify so that we don't have any m sinterpretation of what
the regul ati on neans then we probably should do that.

COWM TTEE MEMBER SHEN: This is Jennifer, | agree.

CHAI RVAN KI MSEY: So we're suggesting that we
break that out?

COW TTEE MEMBER SHEN: Yes. | suggest that we go

"i. The Precautionary Checklist shall be
incorporated into the testing sequence.”

"ii. Each instrunment screen pronpt shall be
di scussed and reviewed by the instructor."”

"iii. The operation of the breath instrunent
shal |l be denonstrated by the instructor.™

And "iv. The instrunent will, the instructor wll
observe the trainee(s) performa test on the instrunent
whil e he or she acknow edges each step fromthe

Precautionary Checklist."

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries.
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Just to be consistent the formshould be "the instructor
shall" to be the sane.

COW TTEE MEMBER SLAUGHTER: And this is Mark. On
the revised (ii) | think we should include "where
avai l able. ™

COW TTEE MEMBER SHEN:. Ckay.

COWM TTEE MEMBER SLAUGHTER: To clarify if the
i nstrunment doesn't have the pronpt.

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries.
| am not sure that someone who is not even famliar with
all this that that makes it any clearer. To ne it nmakes it
even | ess clear where you're tal king about where avail abl e.
Does that nmean, where you want -- or instrunments that have

it and probably the user (indiscernible). | think the
original point of if there is no screen pronpt you don't
even discuss it is exactly what we're tal ki ng about.
Normally it only makes sense to discuss it if it's there.
CHAI RVAN KI MSEY: That was ny feeling.
COMWM TTEE MEMBER SLAUGHTER: |'ll agree with that.
This is Mark, 1'Il agree with that.

COWM TTEE MEMBER SHEN: Wl |l you think like al
i nstrunments woul d have sone pronpts at sonme point. | don't
know that but, like, it would be unlikely that there's
absol utely nothing that shows up on the conputer screen at

all on any instrunment, on an instrunent.
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COWM TTEE MEMBER DAVIS: This is Kevin. Wy not
just take it out altogether and just say each step of the
Precautionary Checklist shall be discussed and revi ewed by
the instructor. And presunmably that woul d include screen
pronpts if they were there. The instructor would know t hat.

COW TTEE MEMBER JEFFRI ES: Dan Jeffries. Just so
| can understand. The screen pronpts include things |ike
anount of al cohol detected or tenperature out of range or
| ow voltage or anything like that that m ght not be on the
Precautionary Checklist?

COW TTEE MEMBER HARMON:  This is Jennifer Harnon.

| amgoing to agree with Dan Jeffries on this. There are
things that could be -- instrunents could be pronpting
peopl e for cues that are not going to necessarily be on the
Precautionary Checklist. Like volt trans or accuracy
checks, those type things that we could be instructing
peopl e what they are. But they are not necessarily going to
be on the Precautionary Checklist.

COW TTEE MEMBER DAVIS: This is Kevin. How about
each step of the checklist and instrunment screen pronpts
shal | be di scussed and revi ewed.

COWM TTEE MEMBER SHEN: That works. And you know,
if there is sone word other than "pronpt” we coul d use.
don't really consider the anount of alcohol to be a pronpt,

necessarily but it is -- it's (indiscernible). 1 can't
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t hi nk of anot her word.

MR. SAPUNOR: Instrunent screen display. This is
Pete out of Sacramento. But | think we're over-thinking
t his.

COW TTEE MEMBER SHEN:  Yeah, | think we're over-
thinking it. ay. So what am | doi ng now?

CHAI RVAN KI MSEY:  Well | think we like the idea of
breaking it out, you know, by itself to be a two. So each
instrunment display is discussed and revi ewed by the

i nstructor?

MR. SAPUNOR: | think that any display pronpt is
what we had originally. | think I |ike that.
CHAI RVAN KI MSEY: Ckay. | can go with either,

pronpt or display.

COW TTEE MEMBER SHEN: So now we have for (ii),
"Each instrunent screen pronpt shall be discussed and
reviewed by the instructor.”

COW TTEE MEMBER LYLE: Bruce; I'mfine with that.

CHAI RVAN KI MSEY: |Is that sonmething --

COW TTEE MEMBER JEFFRIES: W're fine with it in
San Di ego.

CHAI RVAN KI MSEY: That seens acceptable to
ever ybody?

COW TTEE MEMBER DAVI S:  Yes.

COW TTEE MEMBER SLAUGHTER:  Yes.
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CHAI RVAN KI MSEY: Ot her comments on this bull et
number 3?

COW TTEE MEMBER JEFFRIES: Dan Jeffries in San
Diego. |If we are going to be consistent we're referring to
1221.4(a)(3)(D)(iii) or we're tal king about (a)(3) -- |
think we need to change that to (iv) because we have now
renunbered (a)(3)(D); is that correct? |If you're
renunbering (a)(3)(D (i), (ii), (iii) and (iv), we go back
and refer to it as, about a paragraph |ater when you think

CHAI RVAN KI MSEY: Yeah, just to make it internally
consi stent, | agree.

COW TTEE MEMBER SLAUGHTER: Good cat ch.

CHAI RVAN KI MSEY: O her comments?

Are we ready to vote?

COW TTEE MEMBER SHEN: Yes.

CHAI RVAN KI MSEY: Ckay. Al in favor of, well, no
not all, excuse ne. W'I|l be voting on 1221.4 and, let's
see, 1218. Dan Jeffries?

COW TTEE MEMBER JEFFRIES: | amin favor with the
anendnent s proposed by both Bruce and Jennifer and incl udi ng
t he changes of the "wills" to "shalls.™

CHAI RVAN KI MSEY:  Yes, thank you for that. we
will be voting as Dan described on 1218 and 1221.4 as

di scussed and amended.
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COW TTEE MEMBER JEFFRIES: Dan Jeffries, aye.

CHAI RVAN KI MSEY:  Li eut enant Davi s?

COW TTEE MEMBER DAVI S:  Aye.

CHAI RVAN KI MSEY: M. Sl aughter?

COW TTEE MEMBER SLAUGHTER:  Aye.

CHAI RVAN KI MSEY: M. Lyl e?

COW TTEE MEMBER LYLE: Aye.

CHAI RVAN KI MSEY: Ms. Shen?

COW TTEE MEMBER SHEN: Aye.

CHAI RVAN KI MSEY:  Ms. Har non?

COW TTEE MEMBER HARMON:  Aye.

CHAI RVAN KI MSEY: Paul Kinsey, aye.

So we are on to 4. At the bottom of the page
there, 4. "Renove requirenents for a |laboratory to provide
CDPH with records of its activities under the regul ations,
including notification by a |laboratory of its intent to
perform forensic al cohol analysis."”

"To provide oversight, the conmttee agrees that
the Departnent will need to have know edge of the activities
of the laboratory and its staff. Therefore we propose to
add the follow ng | anguage. ™"

"1216(a). Every laboratory perform ng forensic
al cohol anal ysis shall provide the Departnment the
foll owi ng:"

"(1) A statenent of intent to performor stop
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perform ng al cohol analysis to include notification for
breath and fluid analysis specifically;"

"(2) The laboratory's current address, as well as
t he nane, address and phone nunber of the |aboratory's point
of contact;"

"(3) Alist of current |aboratory personnel
gqualified to do forensic al cohol analysis; and”

"(4) Alist of current instrunents used by
| aborat ory personnel for al cohol analysis.”

Comments fromthe Commttee?

COW TTEE MEMBER JEFFRIES: Just one thing, it
| ooks li ke we've got a stray colon in there.

CHAI RVAN KI MSEY: |I'msorry, where is the stray
col on?

COW TTEE MEMBER JEFFRIES: At 1216(a).

CHAI RVAN KI MSEY: Ckay. Any other comments from
the Conmttee or the public?

MR. BALDRIDGE: Dr. Kinsey, this is Pete Baldridge
in Sacramento. I'mreading this first sentence, "A
statenent of intent to performor stop perform ng al cohol
anal ysis to include notification for breath and fluid
anal ysis specifically;” I1'mjust -- I"mnot tracking the
sent ence.

COW TTEE MEMBER SHEN: This is Jennifer. The

point of this clarification was to ensure that we specified
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whet her the person had stopped doing breath anal ysis or
fluid analysis or both, that was the purpose of (1).

MR. BALDRI DGE: Ckay. So then could it say, "A
statenent of intent to performor stop perform ng al cohol
anal ysis that shall include notification.” Wuld that be
nore clear? Because to just say "to include"” kind of -- |
think that's going to raise questions if this -- once this
gets to OAL.

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries.

| think that's a good point. |, actually now when Jennifer
reads it, and now |I'mwondering are we tal king about when a
| ab (indiscernible) could do a test or a nethod or are you
tal king about a particular individual? 1t sounds |ike
Jennifer's comrent was a particul ar individual.

COWM TTEE MEMBER SHEN: The first bullet point,

nunber 1, is for the labs in general, it's the |aboratory's
statenent. The | aboratory is now(indiscernible) -- fluid
anal ysis and al cohol. That is poor. Maybe it isn't clear
enough.

CHAI RVAN KI MSEY: Well the introductory sentence
above says, "Every | aboratory perform ng forensic al cohol
anal ysis shall provide the following.” So | assuned that we
wer e tal king about | aboratories.

COW TTEE MEMBER SHEN: W were.

CHAI RVAN KI MSEY: But | like, | appreciate Pete's
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clarification.

COW TTEE MEMBER SHEN: Is the clarification

because -- and | guess as I'mreading it, a statenent of
intent to performor stop performng. Al it isis
i nformati on about either breath or fluids or both. 1Is there

-- is there an issue that says to include? You can open the
file to get a bunch of other stuff in there?

MR. BALDRIDGE: Like | said, the sentence just
doesn't track for me. A statenent of intent to perform or
stop perform ng al cohol analysis. This is what the | ab,
every lab needs to provide. So they are providing a
statenent to include notification for breath and fluid
anal ysis specifically. That's just not -- that's just not
tracking for nme. | nmean, are we -- is this last clause to
i nclude notification for breath and fluid anal ysis
specifically? 1s that sonething that defines what should be
in the statenment of intent to performor stop performng?

COW TTEE MEMBER HARMON:  This is Jennifer Harnon.

And you know (indiscernible). Al that we wanted to say is
that a | aboratory is required to notify the Depart nent
whet her they are perform ng or not perform ng, analysis.
And they have to specifically state whether it's breath,
bl ood or both. That's it.
MR. BALDRIDGE: Ckay. But | think if it --
COW TTEE MEMBER HARMON: It can be breath only,
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bl ood only, it can be both, they could stop perform ng one,
they could start perform ng another, that's it.

MR. BALDRI DGE: Ckay. Well then I think if you
change that "to include"” to "that shall include.” You know,
notification for breath and fluid anal ysis specifically.
You know, that could work. That shall -- or that shall be
specific with regard to breath and fluid analysis. So --
you can word it either way. But it's just having just two
i nstead of, you know, creating a subordinate clause, you
know, just doesn't -- there's sonmething wong with the
synt ax.

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries.

MR. BALDRI DGE: | understand what you're trying to
say, | have no problem You know, | have no problemwth
what you're trying to say. | just think for clarity's sake,

you know, once these things get over to the Ofice of
Adm nistrative Law, this is what these guys do, you know.
They will scrutinize the | anguage of this to nmake sure that
it's clear. And, you know, as | |l ook at the sentence |I'm
just having trouble tracking it. And if |I'm having trouble
tracking it | know they wll.

COW TTEE MEMBER SHEN: This is Jennifer. So if
we say, "A statenent of intent to performor stop performng
al cohol analysis that shall include notification for breath

and fluid anal ysis specifically” how does that sound? Does
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that work for you? | think it does.

MR BALDRIDGE: | think that's better.

COW TTEE MEMBER SHEN: It sounds better to ne
al so.

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries.

How about a different (indiscernible) and say "A statenent
of intent to performor stop perform ng al cohol analysis, be
it breath or fluid or both." Sonmething |ike that. Isn't
that what we're getting at, that we just want an intent to
say whether we're doing fluid or breath or both?

COW TTEE MEMBER LYLE: Yeah, or you coul d say
using breath or fluid analysis or both.

COW TTEE MEMBER JEFFRIES: Instead of
(i ndi scernible).

COW TTEE MEMBER SHEN: | don't knowif | like the
"using breath or fluid.” Well, do you think it's clear with
the "that shall?" | think maybe --

CHAI RVAN KI MSEY:  Yeah, | think the "that shall"
is sufficient for me. | nean, a statenent of intent to
performor stop perform ng al cohol analysis that shal
i nclude notification for breath and fluid anal ysis
specifically.

COW TTEE MEMBER JEFFRIES: Now that | think about
it, there is a problemwith the word "specifically.” What

are we referring to specifically? W want themto notify if
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it's breath or if it's fluid or it's both. And | think it's
the word "specifically" that is kind of out there hanging
wi t hout expl ai ni ng what we nean by it.

COW TTEE MEMBER LYLE: Wsat if you had a
subheadi ng that discussed on the one sentence intent to
performor stop perform ng al cohol analysis and then a
subheadi ng fromthat that said "the statenent shall include
identification of breath or fluid or both."

CHAI RVAN KI MSEY: Is that Bruce? |'msorry.

COW TTEE MEMBER LYLE: Yeah, this is Bruce.

CHAI RVAN KI MSEY:  Ckay, great.

COWM TTEE MEMBER SHEN: Maybe we just need to
visit that the notification is specifically about. O a
statenent of intent to performor stop perform ng al cohol
anal ysis that specifies breath and fluid analysis. Breath
and/or fluid anal ysis?

CHAI RVAN KI MSEY: How about if we just end the
sentence after "fluid analysis" and just drop "specifically"
all together?

COWM TTEE MEMBER SHEN: | guess |'m havi ng
problenms with "specifically" again because that's the point.
It has to specify which one is being done. You don't want
to have a statenent of intent that just says, we intend to

do al cohol analysis. You have to specify what type.

COW TTEE MEMBER HARMON: Why can't you say that?
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COW TTEE MEMBER LYLE: Yeah, why can't we say
"The statenent shall specify whether breath, fluid or both
are --"

COW TTEE MEMBER SHEN:  Dear, dear.

CHAI RVAN KI MSEY: This is Paul, | have another
suggestion. "That shall include notification specifically
for breath and fluid analysis.” Put the "specifically”
after "notification."

COW TTEE MEMBER HARMON: But it should be a
statenent of intent to performor stop perform ng al cohol
anal ysis that shall include specific notification for breath
and bl ood anal ysi s.

COW TTEE MEMBER SHEN: | like that better.

CHAI RVAN KI MSEY: Yes, that's better.

COW TTEE MEMBER SHEN. Okay, so now -- this is
Jenni fer Shen. | have, "A statenent of intent to performor
stop perform ng al cohol analysis that shall include specific
notification for breath and fluid analysis."

CHAI RVAN KI MSEY:  Should it be "and/or?"

COWM TTEE MEMBER LYLE: If you're going to do that
|"d rather get rid of the and/or and do breath and fl uids or
both or sonmething |ike that. Just so we're clear of what we
mean by it.

COW TTEE MEMBER SHEN: A specific notification

for breath and a specific notification for fluid. | don't
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have any (i ndiscernible).

COW TTEE MEMBER LYLE: Too many adjectives. It
shoul d be breath or fluid or both.

COW TTEE MEMBER SHEN: Isn't that what the word
"specific" is for?

COWM TTEE MEMBER LYLE: This just drives it home.

COW TTEE MEMBER SHEN. How are we feeling about
t he and/or?

COMWM TTEE MEMBER LYLE: Well, | think the problem
is (indiscernible) because you have to (indiscernible). And
so that's why you put people on notice of all the things
that you have to do in order to (indiscernible) with an
"and." | think that's why (indiscernible) the word "and."
W need to nmake sure we include all those scenari os.

CHAI RVAN KI MSEY: | nean, | could go with "or
bot h" at the end.

COW TTEE MEMBER SHEN: Specific notification for
breath and fluid or both. Analysis or both?

MR. BALDRIDGE: This is Pete Bal dridge again.
Maybe, maybe this configuration could work. A statenent of
intent to performor stop perform ng al cohol analysis,
comma, including breath analysis, comma, fluid analysis,
comma, or both.

COMWM TTEE MEMBER HARMON: | don't (i ndiscernible).

CHAI RVAN KI MSEY: | think you wore us down.
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(Laughter.)

COW TTEE MEMBER HARMON: Can you say it agai n?

MR. BALDRIDGE: A statenent of intent to perform
or stop perform ng al cohol analysis, comrma, including breath
anal ysis, conma, fluid analysis, comm, or both.

COW TTEE MEMBER SHEN: This is Jennifer. The
first tinme you said fluid included. |Is it "included" or

"including,” which is nore appropriate?

MR. BALDRI DGE: | ncl udi ng.

COW TTEE MEMBER SLAUGHTER: | ncl udi ng.

COW TTEE MEMBER SHEN: Okay. 1'mgoing to read
it because | have the notes that |I'mgoing to change it
from "A statenent of intent to performor stop performng
al cohol anal ysis, comm, including fluid analysis, comm,
breath anal ysis, comma, or both." Period.

MR. BALDRI DGE: Sem col on, yes.

COW TTEE MEMBER SHEN:.  Semi col on? Semi col on

CHAI RVAN KI MSEY: Ckay. Any other comments on
nunber (1) there?

Any other comments on 1216(a) fromthe Conmttee
or the public?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment fromthe public. | reiterate ny same comment |'ve

been making. Unlike the current regul ations the proposed

revisions don't -- again, don't describe what the Departnent
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would do with the submtted information. | suspect that
will be ferreted out during the -- if and when these
regul ations are pronmulgated it will be ferreted out in the

pronul gati on process but | think it's a probl em now.

| would al so nake a nore general, over-arching
comment. One of the purposes of regulations is to
ef fectuate the purpose of the statutes. And there is a
statute the Conmittee sonetimes seens to ignore, Section
100725 states that the Departnent shall enforce the | aw and
the regulations. Certainly in the statenment of reasons in
the cover letter it is not clear that the Commttee has
shown how t he proposed revisions effectuate that statute.

CHAI RVAN KI MSEY: O her comments?

s the Committee ready to vote on bullet 47

COWM TTEE MEMBER HARMON:  Yes, pl ease.

CHAI RVAN KI MSEY: Ckay. | nake a notion that we
approve 1216(a) as edited. Dan Jeffries?

COW TTEE MEMBER JEFFRI ES: Aye, as |ast stated by
Jenni fer.

CHAI RVAN KIMSEY: [I'msorry, | didn't quite catch
t hat .

COW TTEE MEMBER JEFFRIES: | just want to be sure
we're tal king about as we've edited. W're going back to
the |l ast revision as Jennifer Shen read into the record.

CHAI RVAN KI MSEY:  Yes.
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COW TTEE MEMBER JEFFRI ES: Aye, agree.

CHAI RVAN KI MSEY:  Li eut enant Davi s?

COW TTEE MEMBER DAVI S:  Aye.

CHAI RVAN KI MSEY: M. Sl aughter?

COW TTEE MEMBER SLAUGHTER:  Aye.

CHAI RVAN KI MSEY: M. Lyl e?

COW TTEE MEMBER LYLE: Aye.

CHAI RVAN KI MSEY: Ms. Shen?

COW TTEE MEMBER SHEN: Aye.

CHAI RVAN KI MSEY:  Ms. Har non?

COW TTEE MEMBER HARMON:  Aye.

CHAI RVAN KI MSEY: Paul Kinsey al so votes aye.

Any ot her comments on the cover letter?

COW TTEE MEMBER SLAUGHTER: Yes, this is Mark
Change M. Torr Zielenski to M. Mark Slaughter.

(Laught er)

CHAI RVAN KI MSEY: Ckay, thank you.

COW TTEE MEMBER SHEN: Paul, this is Jennifer.

CHAI RVAN KI MSEY:  Yes.

COW TTEE MEMBER SHEN: Sergeant to Lieutenant?

COW TTEE MEMBER SLAUGHTER: Yes, and Sergeant to

Li eut enant .

COW TTEE MEMBER DAVIS: And it's Kevin, not Ken.
CHAI RVAN KI MBEY: Ckay.
COW TTEE MEMBER SHEN:. Sorry.
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CHAI RVAN KI MSEY: Kevin. That's okay.

COW TTEE MEMBER SHEN: That's Paul's fault.

CHAI RVAN KI MSEY:  Yeah, it's always Paul's fault.

And so is the will of the Conmttee that -- | suggested
Jennifer and | incorporate these edits that we have
di scussed and nove this forward with the package to Agency?
s that agreeable to the Commttee?

COWM TTEE MEMBER SLAUGHTER: One questi on.

CHAI RVAN KI MSEY:  Sur e.

COWM TTEE MEMBER SLAUGHTER: One question; this is
Mar k Sl aughter. On the first paragraph, "Thank you for."
We're going to change that to Dr. Horton's letter?

CHAI RVAN KI MSEY:  Yes.

COW TTEE MEMBER SLAUGHTER: Ckay, perfect.

CHAI RVAN KI MSEY: And there are sonme other, you
know, "your letter, your letter." Some of these will be
changed to either "the letter"” or "the letter from
Dr. Horton."

COW TTEE MEMBER SLAUGHTER: Perfect.

CHAI RVAN KI MSEY: Just to clarify that.

Okay. Now | think there's some tine -- obviously
we have tine for sonme discussion about what has been raised
a nunber of tines over a nunber of neetings is what the
Departnment is going to be doing with the information that it

receives, both through the regul ati ons and maybe t hrough
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ot her means. This usually was around how t he Departnent was
going to enforce the regul ati ons.

And we've had -- | think we've had a di scussion
around information comng to the Departnent's attention and
the Departnent followi ng a process, which | amtotally
unfam liar with, | think referred to as a "wit of
mandanus. " The Departnment has that authority, which is to
go to court with information, | believe. | don't know.

Any other feelings fromthe rest of the Conmttee
about what the Departnent will be doing with the information
it collects?

COW TTEE MEMBER SHEN: This is Jennifer. You
know, I was thinking -- | have to go back and | ook. In one
of the four bullet points we do actually lay out that the
Department has to respond back in witing and then the
| aboratory has to respond back and we actually lay out a
time frane.

COW TTEE MEMBER LYLE: That's 1218.2(Db).

COWM TTEE MEMBER SHEN: So | was wondering -- |
conpl etely understand, Cay, your point. And we have had
this conversation over and over again, you know, just for
the licensing (indiscernible) that would be enforcenent of
the Departnent was really renoved and he has been put nore
in an oversight role. | nean (indiscernible) the words that

really seenms to be the intent.
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But | think as a commttee we've worked pretty
hard to try to ensure that the Departnment will have the
information it needs to see that the | aboratories are, in
fact, conplying with these regulations. Trying to conme up
with a way that supports themw thout really an enforcenent
tool, without legislating one in is very difficult. | just
(i ndiscernible) position of trying to nake sure the
Department is informed we probably will ook at it during
t he back and forth comuni cation like we did on the bullet
point to the others, that would be sonmething. But | don't
think you're going to find a role unless you | egi sl ate back
in the |icensing.

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries.

A comment | nade awhil e back about a | ot of these

regul ations are sort of self-enforcing. | think we kind of
t hought that that is what we're doing, the way we

col | aborate on this.

But when we actually get to the point where these
make a difference is where tal king about admi ssibility of
evidence in court, that's really all it comes down to. |If,
for instance, you ve got an officer who does a blood test
and he's never been trained in using a breath instrunent,
certainly the Department is not going to arrest him the CHP
is not going to issue hima m sdeneanor citation, it's not a

violation of lawto do that in the sense of a crimnal |aw
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It's the adm nistering of the statutes that you
are not conplying with. And if you're conplying with it
then comes down to a nmatter of an officer who is qualified
to testify in court if he hasn't received the training.
Certainly the argunent would be if he hasn't conplied with
Title 17, if he hasn't followed the regul ations or the
| aboratory hasn't, then the evidence should be -- neither
that would be the sanme weight it would be or, in fact, in
appropriate cases excluded entirely.

So | think there is sort of a self-enforcing
mechani sm that says these regulations, at |east from our
perspective, are geared toward; that is, eventually having
officers and a lab (indiscernible) -- so that the evidence
is adm ssible in court.

COW TTEE MEMBER DAVIS: This is Kevin. | agree
with those sentinents.

COW TTEE MEMBER SHEN: So, this is Jennifer. So
there, | don't knowif we want to tal k about that, but there
is the option of, you know, putting in the correspondence
element that isn't in all of the bullets.

So, when you ask, what is the Departnent supposed
to do about this? Well, if the Departnment | ooked at it and
didn't like it, then the Departnment is -- the Departnent
needs to send a letter to the laboratory. Al this stuff is

di scoverable. You can't take a letter fromthe Departnent
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that says all those things and shred it. So, you know, it
is a (indiscernible).

It will be a matter of having to address those
issues. | nean, our concerns for, is that we don't |eave
Title 17 fluid enough that the interpretation by the
Department can be contrary to the needs to what was neant by
the Commttee.

CHAI RVAN KI MSEY: This is Paul. Wuld we
antici pate the Departnent getting requests about a
particul ar | aboratory, are they in conpliance with Title 17?

And then we woul d | ook at our files or whatever and
respond, yes or no? |s that sonething that woul d happen?
#i#t COW TTEE MEMBER HARMON:  This is Jennifer Harnon.
What ' s happeni ng now? Wat are you doi ng now? Wat have
you been doing for the last, you know, 20 plus years?
| nean, if there's still part of the regulations in place,
they are either conplying with it or they're not conplying

with it even without the licensing. So what's happening

now?
CHAI RVAN KI MSEY: Do we get requests for --
ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well, | mean, there's two questions. W do get sone

requests fromattorneys for the status of individuals, of
the status of the | aboratories' performances on proficiency

tests. This is Cay speaking.
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The other question is --

COW TTEE MEMBER HARMON: O ay, what do you do?
Not to interrupt you, but what do you do? The question is,
what is it that you' re doing now? You get a request and
t hen what ?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well, I won't, for a nunmber of itenms we have a specific
approval role. So, when we get a breath testing nethod,
procedures for training instrunment operators, we review that
and at some point in tine, either the first pass or
sonetimes with some give and take, we then send a letter
sayi ng, that those procedures are approved.

But that's been replaced by a fuzzier statenent of
belief that goes back and forth every 30 days. For
personnel, again, the regulations specifically require that
t he Departnent have an approval role. So we do reviewthe
academ c qualifications of the individual. W require the
i ndividuals to conplete a proficiency test and a witten
exam nation. And based on that we send a |l etter saying that
i ndi vidual is approved.

COWM TTEE MEMBER HARMON:  Wel |, you don't have
licensing capabilities now.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| never used the word, "licensing" but that's --

COW TTEE MEMBER HARMON: VWhat ever - -
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ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

-- well, not whatever. Wrds are inportant Jennifer.

COW TTEE MEMBER HARMON: | understand. You can't
rel ease their license right now So, | guess ny question
is, we've got changing. | nean, what if they didn't do,

what if you didn't have these (indiscernible)?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
But I'mkind of --

COW TTEE MEMBER HARMON:  You don't |icense;
you're still providing information for the people who are
asking. Correct?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
We're still providing correspondence, yes. But |I'm pointing
out that perhaps, apparently subtle, but | would think
actual ly obvious, difference in the; where in the current
regul ati ons descri be an approval role, the revised
regul ations actually don't describe anything they sinply
require the labs to submt certain itens of information to,
guot e, unquote, "prove", that they are -- but, they don't
clearly descri be what the Departnent does with those
regul ati ons, what those --

COWM TTEE MEMBER HARMON:  Wel |, what happens ri ght
now if a | aboratory does not provide you with sonething? Do
you send thema letter and then what? Wat is the

Depart ment doi ng?
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ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
If a laboratory submits a procedure and it's not approved by
the Departnent then they sinply don't get a letter -- get a
letter indicating that it wasn't approved. The ultimate
i mpact of that, | think, and maybe this is your point, would
be, apparently in a court of |law, since -- you know, |'m not
even sure that the, we then learn that the | ab was
perform ng an unapproved activity under the old Pre-2005
ci rcunst ances, we could take action against the, against the
| abor at ory.

It wouldn't necessarily be against the |icense.
And one could argue that the section of the regul ations that
descri be disciplinary action against the |license could or
coul d be retained.

In the AG s opinion despite the fact that the,
that section refers to, just for an action that's taken
agai nst the |license, the AG concl uded that the Departnent
still had, under the nechanisns that Dr. Kinsey was
referencing, still had the ability to take disciplinary
action against the |license, against the activities of the
| abor at ory.

But again, that section has been renoved. So,
while, so | think even without licensing, | think the old
regul ati ons provided tools and nechani sns for the Departnment

to one, have a specific approval role and to, two, request a
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nunber of itens of information which are not going to be
requested, apparently are not going to be requestabl e now.

And, so | think that's the major difference. But
| don't think it's only licensing, | think the regulations
have been changed -- | would submt that the Conmittee has
and | think the statenents nade today have echoed that, have
proceeded as if the regulations, the statutes didn't state,
the statutes make the follow ng statenment, 100725 says, that
t he Departnent shall enforce the regul ations.

Now, the Legislature could have witten that the
Department shall not enforce the regulations. And | submt
that would, that would pretty accurately describe the
Comm ttee's design in providing these revisions.

CHAI RVAN KI MSEY: Ot her comments or questions?

COW TTEE MEMBER LYLE: | guess we have to ask
oursel ves, do we need to put something, do we need to add
sonet hing to each one of these areas that tal ks about the
Depart ment corresponding with the Agency or have the |abs --
just like these areas have 1218.2(e) and then given a
certain amount of time they correspond with them and | et
t hem know, do we direct our lab to, or do we direct the
Departnment to make public the information, certain
information. | guess we have to decide that, right, Paul?

CHAI RVAN KI MSEY: Well, this is Paul. | nean if,

you know, the Departnent responds to a | ot of requests for
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information. If, like why |I said, initially, you know,
would it, it's sort of the process would, the Departnent get
a request for about a |l aboratory whether it's in conpliance
with Title 17. Cbviously, if we had information that

i ndicated they weren't, we would respond with whatever that
informati on was.

But that's not, | nmean obviously with these
regulations | know I'mnot sure that's really the role for
the Departnent. | nean, we haven't clearly specified that.

COW TTEE MEMBER LYLE: What I'm this is Bruce.
What |'masking is, do we have to clearly specify that?

CHAI RVAN KIMSEY: It's up to the Commttee.

COW TTEE MEMBER LYLE: Right. But does the
Comm ttee think we do?

COW TTEE MEMBER JEFFRIES: | guess part of the
guestion is, is that the role anynore to whether a lab is in
conpl i ance or not --

CHAI RVAN KIMSEY: |I'msorry, who is this? [|I'm
sorry, we can't -- I"'msorry who is that speaking?

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries
in San D ego.

CHAI RVAN KI MSEY: Ckay, okay. Go ahead. [|I'm
sorry. W just couldn't connect a nanme to the voice.

COW TTEE MEMBER JEFFRI ES: The question seens to

be whether that is the role of the Departnent or not. 1Is
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the role of the Departnent just to collect information and
dissemnate it or does the Department actually nake a
decision, are you in conpliance or you' re not in conpliance.
And | think that's kind of where we haven't really decided
whi ch way we're going.

COW TTEE MEMBER SHEN: This is Jennifer. | don't
have any problemw th the Departnent decidi ng whet her or not
we're in conpliance if the Departnent actually, you know we,
we, what Title 17 actually says and does not extrapol ate or
over-interpret. And that's what everyone is so worried
about. So, | don't, you know, you don't want to go down
t hat road.

W want to do the things that we |aid out here
because we think they are really inportant and all of us
shoul d be doing them W should be held to doing them But
we do not want to be held to doing things that we did not
deci de need to be done. That's just really where we are.

CHAI RVAN KI MSEY: So it sounds |like there's not a
| ot of interest in changing what we currently have. And
correct me if I'"'mwong because this isn't, there's an
opportunity here to be nore specific about the Departnent's
role.

My understanding would be is if the Departnent has
information that it is requested of it, that we would

provide that information. Barring that, we obviously,
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there's a | ot of approval role that has been renpoved from
the Departnent in these regulations. But information that
is provided to us would be public information. It would be
avai | abl e upon request.

COW TTEE MEMBER SHEN: This is Jennifer. Well
again, | don't necessarily think it's a bad idea to have the
correspondence put in here. So when you send soneone a
transcript et cetera and, you know, it isn't -- the
Department | ooks at the transcript and sees what topics are
there and then |ooks at Title 17 and if it's nandated and
it's not a degree in science, for instance; a degree in
sonmething (indiscernible). A letter back showing that this
is not approved by the Departnent's standards.

You know, what we don't want to do is get into a
| ong protracted battle over, and we see this in our own
hiring processes, you know, we see your cross files, you
have to have a degree in such and so we're all the colleges
require all these degrees, all sorts of things; and
sonetinmes it's really hard to figure out what it is that
soneone actually has a degree in. W don't want to have
| ong protracted battles when we're trying to get soneone
ready to go.

If in fact the Departnment responds back as they
are doing nowwith a letter saying, yes, they reviewed the

packets for each person and yes, they approve and they're
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good to go. W did not provide, does that provide approval
that you're | ooking for?

CHAI RVAN KI MSEY: |I'mnot sure the Departnent is
| ooking for anything at this point but -- | think we're sort
of interpreting where we are with regards to what we have
written.

COW TTEE MEMBER SHEN: Wel|l where we are now is
we have provided the Departnent an oversight role only.

And, you know, we have not really provided an approval role
nostly because we don't want to. But | understand that, |

| think, | understand that that is maybe contrary to certain
things the Departnent representatives here feel is
appropri at e.

So | guess ny question again is, if we were to
continue along with the correspondence back, you know, we
send this stuff in and the Departnent sends sonethi ng back.

| nean, that is an option.

COW TTEE MEMBER HARMON:  This is Jennifer Harnon.

My only issue is that one, nost of the | aboratories that
are already conplying, can we conply with this, our already
accredited | aboratories. You're putting another |evel of
approval on these | aboratories and they' re, they've already
done quite a bit to (indiscernible) the regulation as | see
it would be outlined in this packet for the | aboratories

t hat what they shoul d be doing.

ALL AMERI CAN REPORTI NG AND TRANSCRI PTI ON, | NC.

(916) 362-2345




© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

62

And if there is sonmething that they are not
conplying with then the Departnent continues to take that
back. But to add additional |ayers of comrunication and
requi renents on these | aboratories that are already
(indiscernible) all of this or nore; | think it's expensive.

You're duplicating processes that already exist
for the nost part. | think that that is sonething that
needs to be evaluated. And although I know that's not
necessarily the agreenent of the Departnent but these
processes already exist. 1'mgoing to beg to differ for
sonebody even practically doing this every day.

So, either we're going to outline what it is good
practices and what people should be doing in order to do
this type of analysis and how t hey shoul d be training people
and conmuni cate what that is.

And t he Departnent (indiscernible) whether needed
or not needed. But beyond that, | don't think that it's
necessary to have additional approval and review roles for
t he Depart nent.

CHAI RMAN KI MSEY: This is Paul. 1t's been a good
di scussion and we've sort of been around this bush a nunber
of times. | don't hear, and correct nme if I'mwong, but |
don't hear a lot of interest in these sort of, at this
stage, changing the direction that the regul ati ons and the

role that they have given the Departnment, or |ack thereof.
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COW TTEE MEMBER LYLE: This is Bruce, | agree.

CHAI RVAN KI MSEY: Other comments fromthe
Commttee? (No response). kay. It's 11:30. If I |ook at
the agenda | think we've pretty nuch gone through what we
have set out to do today. Let ne sort of review ny
under st andi ng of where we're going to go next.

We've set up a subcommttee of nyself and Jennifer
Shen to interact with the Departnent, post review of, from
Heal t h and Human Servi ces Agency on the regul ati ons package.

Jennifer and | are going to rework the letter as
we' ve all agreed upon, the cover letter to Agency and get
that out in the relatively near future. W're not making
any prom ses on time frames but that's the direction we w |l
t ake.

So there are the two, and we' ve obvi ously voted on
the four bullets that were contained in that cover letter.

Any ot her summary of what we're going to be doing
goi ng forward?

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries.
Just one question. Did you have sonmeone walk in who is an

expert on Bagl ey-Keene that we want to revisit that issue?

CHAI RMAN KI MSEY: | don't believe so.
COW TTEE MEMBER JEFFRIES: |'mstill concerned
that -- | pulled out the AGs Guide to the Bagl ey- Keene Act

and | ooking at the (indiscernible).
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CHAI RVAN KIMSEY: |I'msorry we can't hear.
There's sone cross conversation. |'msorry --

COW TTEE MEMBER JEFFRIES: |I'mstill concerned
about Bagl ey-Keene. | amnot an expert on it, but pulling

out the AGs Guide on it. On page 6, it discusses that:

"Conversations that advance or clarify a nenber's
under standing of an issue, or facilitate an agreenent or
conprom se anong nmenbers, or advance the ultinmate resol ution
of an issue, are all exanples of comrunications that
contribute to the devel opnent of a concurrence as to action
to be taken by the body. Accordingly, with respect to itens
t hat have been placed on an agenda or that are likely to be
pl aced upon an agenda, nenbers of state bodies should avoid
serial conmmunications of a substantive nature that involve a
qguorum of the body."

| just want to nake sure that we're not running
af oul of that by not having a subcomm ttee tal king about.

CHAI RVAN KI MSEY:  Yeah, it's ny understandi ng that
the subcommittees are authorized under Bagl ey-Keene. But |
defer to the attorneys who are nore famliar with that
process.

COW TTEE MEMBER JEFFRIES: And | thought you had
sonmeone up there that was famliar with the process nore
than | am

CHAI RMAN KI MSEY: | don't know if Pete or -- do
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you think the subcommttee is appropriate at this point for
the Committee's work?

MR. BALDRIDGE: This is Pete Baldridge. | don't,
if we have a subcomm ttee that is bel ow the threshold of
two, then under Bagl ey-Keene it's not a state body for
pur poses of the open neeting requirenents.

So, you know, they can work, you know, with --
because at this point, you know, once you have your
regul atory | anguage agreed upon, you know the, there's a reg
package that needs to be together to submt to the Ofice of
Adm ni strative Law

And that reg package needs to be prepared by
sonebody. And it |ooks like that sonebody is going to be an
attorney within the Ofice of Legal Services who is going to
need to be able to interact with at | east one person so
that, you know, we can get the story straight in presenting
t he, you know, the purpose of the regulation in the initial
stat ement of reasons.

So, if you want to nmake it a commttee of two, |
think that that does not get sideways w th Bagl ey-Keene. It
could just be one person designated by the Committee to work
wi th, you know, the assigned attorney fromthe Ofice of
Legal Servi ces.

And, you know, our goal is to, you know, get this

thing witten up as quickly as we can once we have the go
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ahead from Agency.

CHAI RVAN KI MSEY: Thank you Pete. This is Paul
and, you know, | would reconmend that we have it be a
subconmi ttee as we've tal ked about with Jennifer and nyself.
And | think, you know, obviously I think Jennifer and I, if
we felt that there was sonmething that the full Commttee
needed to address because it was unclear to Jennifer and |
what the intent of the Cormittee was, so we needed to get
clarification on that, then that we would call another
Comm ttee neeting and maybe have -- and address that, that

i ssue in the agenda where we m ght be voting.

So, | nmean, does that clarify, Dan, your
guestions?

COW TTEE MEMBER JEFFRIES: It does. | think
that's perfect. | think what you're saying is that if

there's anything of a substantive nature that cones up when
you guys are discussing or working on this that you wll
probably have an open and full public neeting
(i ndi scernible) the action of subcomm ttee (indiscernible)
accepted it. They just work out the details and the
paper wor k.

COW TTEE MEMBER SHEN: This is Jennifer. | would
anticipate that it would very nuch like the rework of the
sentence we just did.

CHAl RMAN KIMSEY: So | don't, | mean, at this
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point | don't know when the Commttee will be neeting again
of f hand, you know, unl ess, you know, if something conmes up
we would certainly pull the Conmittee together.

It's nmy understanding within the legislation there
this Coomittee does have to neet, if | renenber correctly,
you know, once every five years. But also, that any nenber
of the Commttee can call a Committee neeting within a
certain tinmefrane.

So, | think with that we're sort of covered.

COMWM TTEE MEMBER SHEN: Hey Paul, this is
Jenni fer.

CHAI RVAN KI MSEY:  Yes.

COW TTEE MEMBER SHEN: Before we wap that up
you know, the other thing that we did not discuss and maybe
we should is what we are, what we're submtting exactly.

CHAI RVAN KI MSEY:  Ckay.

COW TTEE MEMBER SHEN: So, you know, you and |
have had a very small conversation about that. | don't
(i ndiscernible) the entire packet that we have before. Are
we submitting just the letter with just the work product?
What are we submitting?

CHAI RVAN KI MSEY: It's ny perspective that what
the Commttee is submtting nowis what is going to trigger
the 90 day review. And | believe that's called the sunmary

of revisions. And so that would be the full package which,
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you know, this cover letter would be on top of.

I n other words, you know, we've, you know, these
four bullets are what was sort of the mmjor issue previously
when there was a sort of a previous | ook at our work product
at Agency.

So, the cover letter plus the previous package.

COW TTEE MEMBER SHEN: So, |'m | ooking at that
package and | have it in front of me and that includes, that
i ncludes the ISOR and the, the fiscal inpacts statenent and
“““““““““ all of that stuff.

CHAI RVAN KI MSEY: | woul d propose that that's not
necessary. | nean, obviously, you know, the summary of
revisions certainly didn't specifically ask for an | SOR or,
| nmean, | think, the Commttee has done a very good job with
regards to the strike out of the sections as being their
summary of revisions. | nean, it's pretty clear what the
reconmendati ons are.

It would be my perspective that the statenent of
reasons, the ISOR and that sort of thing are sort of, wll
be necessarily downstream of the Agency review and woul d be
the responsibility of the Departnent.

COWM TTEE MEMBER SHEN. Okay. So, the packet that
we subnmitted before had the | SOR that you think we don't
need.

CHAI RVAN KI MSEY: Correct.
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COW TTEE MEMBER SHEN: And we have the
justifications. That was sonething that we, (indiscernible)
where we are justifying all of our changes and all of our
not changes with a whole sections that outlines every single
justification for everything we did.

But it needs sone significant updating, | nean, at
this point. So, is it your opinion that we do not have to
send that forward either (indiscernible) statement will now
be sonething that you would send forward the statenent of
determ nations (indiscernible) and that | eaves the |ast part
(i ndi scernible) which | have said is just the strike out
edi tions.

CHAI RVAN KI MSEY:  You know, it's worth having a
di scussion. | think the proposed text definitely. | think
maybe if the Commttee feels that the justification helps
explain the strike out text that that mi ght, that mght go
forward but definitely the, you know, statenent of reasons,
the ISOR, | don't think that's necessary.

But | don't know, what's the Comm ttee feel about
the justifications docunent?

COW TTEE MEMBER SHEN: Jennifer feels |ike that
woul d be a lot of work to change all the -- (indiscernible)
in the first sense.

CHAI RVAN KI MSEY: More than just the four bullets

areas? | nean | sort of thought that the cover letter was
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sort of articulating, you know, those changes.

COW TTEE MEMBER SHEN: If that's the thought, the
justifications for everything else (indiscernible) and then
the cover letter (indiscernible) all the other changes then
that woul d be (indiscernible).

CHAI RVAN KI MSEY: | don't know. \Wat's the
feeling the Commttee?

COW TTEE MEMBER LYLE: That's as far as | would
thinking it would go was a letter pretty nuch outlines what
the newer justifications are than the old justifications
remain.

CHAI RVAN KI MSEY:  Ckay.

COW TTEE MEMBER SHEN: Wl |l | suppose | could
update the justifications (indiscernible) cover letter or
sonmet hing, (indiscernible) Iike that.

CHAI RVAN KI MSEY: So that would add to the cover
letter is what you're thinking?

COW TTEE MEMBER SHEN: Then what we woul d put
forward is the cover letter, plus the justifications and the
proposed text.

CHAI RVAN KI MSEY:  Ckay.

COW TTEE MEMBER SHEN: That woul d be our package.

CHAI RVAN KI MSEY: Ckay. Does that seemto be
agreeable to the Commttee?

COW TTEE MEMBER LYLE: This is Bruce, yes.
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COWM TTEE MEMBER SLAUGHTER: Mar k Sl aughter, vyes.

COW TTEE MEMBER DAVI S: Kevi n, yes.

CHAI RVAN KI MSEY: Ckay. O her questions or
comments? (No response). Well | would Iike to thank you
all on behalf of the Departnent for all your tine and effort
in this arduous project.

l'"d like to throw in nmy personal thank you al so.
And we'll certainly be back in touch as necessary. Thank
you all for your tine.

(Thereupon, the California Departnent of

Public Health Forensic Al cohol Review

Comm ttee neeting adjourned at 12:45 p.m)

--000- -
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