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ADOPT

California Code of Regulations, title 22, division 5
Chapter 1. General Acute Care Hospitals
Article 10. Hospital Administrative Penalties
§ 70951. Applicability.

(a) This article only applies to the assessment of administrative penalties pursuant to
Health and Safety Code Section 1280.3. This article does not apply to:

(1) Minor violations as defined in Section 70952.
(2) Settlement of any enforcement action, or

(3) Penalties assessed by the department under laws other than Health and
Safety Code Section 1280.3, including but not limited to Health and Safety Code
Sections 1278.5, 1280.15, 1280.4, 1317.3, 1317.4, and 1317.6 (a).

(b) This article applies only to incidents occurring on or after [the effective date of this
regulation as determined by OAL]. As to such incidents, the hospital’'s compliance
history prior to [the effective date of this regulation as determined by OAL], including
deficiencies constituting immediate jeopardy, shall be considered in assessing
administrative penalties as provided in this article and under Health and Safety Code
Section 1280.3 (a) and (b).

(c) Incidents occurring prior to [the effective date of this regulation as determined by
OAL] shall be subject to administrative penalties as described in Health and Safety
Code Section 1280.1(d).

Authority: Sections 1280.3, 100275(a), 131050, 131051, 131052, and 131200, Health
and Safety Code. Reference: Sections 1280.1 and 1280.3, Health and Safety Code.
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§ 70952. Definitions.
(a) As used in Health and Safety Code Section 1280.3 and this article:

(1) “Actual financial harm” means concrete financial loss for medical costs incurred by a
patient, where the loss was not covered or reimbursed by health insurance.

(2) “Deficiency” means a licensee’s failure to comply with any law relating to the
operation or maintenance of a hospital as a requirement of licensure under the Health
and Safety Code or this division.

(3) “Hospital licensing requirements,” “hospital licensing standards,” and “licensure
requirements” refer to the requirements in Health and Safety Code, Division 2, Chapter
2, and Division 107, Part 2, Chapter 2.5, Article 1 applicable to hospitals, and the
regulations adopted thereunder.

(4) “Minor violation” means any violation of law relating to the operation or maintenance
of a hospital that the department determines has only a minimal relationship to the
health or safety of hospital patients. This definition shall not apply to violations of Health
and Safety Code, Division 107, Part 2, Chapter 2.5, Article 1 (Hospital Fair Pricing
Policies).

(5) “Repeat deficiencies” means violations of hospital licensing requirements or federal
certification standards in the same or substantially similar regulatory grouping of
requirements, which violations are found during an inspection, subsequently corrected,
and found again at a subsequent inspection.

(6) “Substantial compliance” means a level of compliance with state hospital licensing
standards and with federal laws that set forth the conditions of participation for hospitals
in the Medicare program, such that any identified deficiencies pose no greater risk to
patient health and safety than the potential for causing minimal harm.

(7) “Willfulness,” “willfully,” or “willful” mean that the person doing an act or omitting to
do an act intends the act or omission, and knows the relevant circumstances connected
with the act or omission.

(8) “Willful violation” means that the licensee, through its employees or contractors,
willfully commits an act or makes an omission with knowledge of the facts, which bring
the act or omission within the deficiency that is the basis for an administrative penalty.

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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§ 70953. Penalty Calculation.

Administrative penalties assessed pursuant to Health and Safety Code Section 1280.3
shall be assessed following the procedures set forth in this article, except that penalties
for a violation of Health and Safety Code, division 107, part 2, chapter 2.5, article 1

(8 127400 et seq.) shall be calculated under Section 70959. The penalty assessed for
any violation in accordance with this article shall not exceed the maximum penalty
specified in Health and Safety Code section 1280.3.

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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§ 70954. Determining the Initial Penalty for Each Violation.

(a) An initial penalty shall be determined for each deficiency, considering the nature,
scope and severity of the deficiency by using the matrix set forth in subdivision (d).

(b) Severity of the deficiency.

(1) Severity of actual and potential harm to patients shall be considered when using the
matrix. The categories for degree of severity based on actual or potential patient harm
are defined as follows:

Level 1—No actual patient harm but with potential for no more than minimal
harm.

Level 2—No actual patient harm but with potential for more than minimal patient
harm, but no immediate jeopardy.

Level 3—Actual patient harm that is not immediate jeopardy.

Level 4—Immediate jeopardy to patient health or safety that is likely to cause
serious injury or death.

Level 5—Immediate jeopardy to patient health or safety that caused serious
injury to a patient.

Level 6—Immediate jeopardy to patient health or safety that caused the death of
a patient.

(2) In determining the level of severity using the matrix in subdivision (d), the following
factors shall be considered:

(A) The patient’s physical and mental condition.
(B) The probability and severity of the risk that the violation presents to patients.
(c) Extent of Noncompliance with Requirements of Licensure

(1) The extent of noncompliance with hospital licensure requirements shall be
considered using the matrix set forth in subdivision (d).

(2) The categories for extent of noncompliance from requirements are defined as
follows:

(A) Major - The action or inaction deviates from the requirement to such
an extent that the requirement is completely ignored and none of its
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provisions are complied with, or the function of the requirement is
rendered ineffective because some of its provisions are not complied with.

(B) Moderate - The action or inaction deviates from the requirement, but it
complies to some extent, although not all of its important provisions are
complied with.

(C) Minimal - The action or inaction deviates somewhat from the
requirement. The requirement functions nearly as intended, but not as
well as if all provisions had been met.

(3) For a single requirement, the range of potential noncompliance from the
requirement may vary from major to moderate to minimal. For example, if a
hospital has no disaster/emergency plan, the noncompliance would be major. If a
hospital has a disaster/emergency plan but significant elements are omitted, the
noncompliance would be moderate. If a hospital has a disaster/emergency plan
with only one or two minor elements missing, the deviation would be minimal.

For requirements with more than one part, the extent of violation shall be
determined based on the most significant requirement.

(d) The matrix set forth in this subdivision shall be used to determine the initial penalty
for a deficiency by selecting a penalty percentage from the range provided in the matrix
cell that corresponds to the appropriate extent of noncompliance and the severity of
harm categories. The percentages in each cell of the following matrix shall be applied
to the maximum administrative penalties as set forth in Health and Safety Code section
1280.3:

(1) $25,000 for any deficiency that does not constitute an immediate jeopardy,
(2) $75,000 for the first deficiency constituting an immediate jeopardy,
(3) $100,000 for the second deficiency constituting an immediate jeopardy, and

(4) $125,000 for the third deficiency and every subsequent deficiency constituting an
immediate jeopardy.

An immediate jeopardy penalty shall be considered a first administrative penalty if the
date the violation occurred is over three years from the date of violation of the last
issued immediate jeopardy penalty, the hospital has not received additional immediate
jeopardy violations, and the department finds that the hospital has been in substantial
compliance for over three years prior to the date of the violation that is the subject of the
penalty calculation.
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Extent of noncompliance

Minimal

Moderate

Major

<HdH—JTmMm<mw

Severity Level 6—
Immediate jeopardy to patient
health or safety—Death

100%

100%

100%

Severity Level 5—

Immediate jeopardy to patient
health or safety—Serious
injury

60%

70%

80%

Severity Level 4—

Immediate jeopardy to patient
health or safety—Likely to
cause serious injury or death

40%

50%

60%

Severity Level 3—
Actual harm that is not
immediate jeopardy

60%

80%

100%

Severity Level 2—

No actual harm but with
potential for more than
minimal harm, not immediate
jeopardy

20%

35%

50%

Severity Level 1—

No actual harm but with
potential for no more than
minimal harm

Minor violation—No penalty

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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§ 70955. Initial Penalty Adjustment Factors.

(a) The initial penalty shall be adjusted to calculate the base penalty using the following
guidelines:

(1) Patient’s physical and mental condition.

(A) The initial penalty shall be adjusted upward by 10 percent, if the violation
caused actual harm to the patient at severity level 3 or 5 resulting in a physical or
mental impairment that substantially limits one or more of the major life activities
of a patient, or the loss of bodily function, if the impairment or loss lasts more
than seven days or is still present at the time of discharge from the hospital, or
the loss of a body part, or

(B) The initial penalty shall be adjusted upward by 5 percent, if the violation
caused actual harm to the patient at severity level 3 or 5 resulting in a physical or
mental impairment that substantially limits one or more of the major life activities
of a patient, or the loss of bodily function, if the impairment or loss lasts more
than three days.

(2) The initial penalty shall be adjusted upward by 1 percent, if the violation
caused actual financial harm to the patient, based on information acquired by the
department during the normal course of the investigation.

(3) For factors beyond the hospital’s control that restrict the hospital’s ability to
comply with licensure requirements, the initial penalty shall be adjusted
downward by 5 percent, if the hospital developed and maintained disaster and
emergency programs as required by state and federal law that were
appropriately implemented during a disaster.

(4) The initial penalty shall be adjusted upward by 10 percent if the deficiency
was the result of a willful violation.

(b) Adjustment of the initial penalty in accordance with the factors provided in
subdivision (a) may result in an adjusted initial penalty percentage that is higher or
lower than the percentage shown in the originally selected matrix cell.

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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§ 70956. Base Penalty.

The base penalty for a deficiency is the cumulative adjusted initial penalty as
determined under Sections 70954 and 70955. For the purpose of penalty calculation,
the base penalty may exceed the statutory maximum, so long as the final penalty does
not exceed the statutory maximum.

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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§ 70957. Adjustments to the Base Penalty.

(&) The base penalty shall be adjusted considering each of the following adjustment
factors:

(1) Immediate correction of the violation. When the department determines that a
hospital subject to an administrative penalty promptly corrects the noncompliance for
which the administrative penalty was imposed, the base penalty shall be adjusted
downward by 20 percent, provided that all of the following apply:

(A) The hospital identified and immediately corrected the noncompliance. The
correction of the noncompliance must have occurred before the noncompliance
was identified by the department. Within ten calendar days of the date that the
hospital identified the noncompliance, the hospital shall complete corrective
action and take appropriate steps necessary to prevent the violation from
recurring, with prompt and detailed documentation of these actions. The
appropriateness of the plan of correction shall be approved by the department;

(B) The noncompliance that was corrected did not constitute immediate jeopardy,
or result in the death of a patient; and,

(C) Met mandatory reporting requirements before it was identified by the
department;

(D) A penalty was not imposed for a repeat deficiency that received a penalty
reduction under this article within the twelve-month period prior to the date of
violation.

(2) Compliance history with related State and federal laws. A hospital’s compliance
history refers to its record of compliance with licensure requirements under the Health
and Safety Code, and the regulations adopted thereunder, and with federal laws that set
forth the conditions of participation for hospitals in the Medicare program, for a period of
three years prior to the date the administrative penalty is issued.

(A) The base penalty shall be adjusted downward by five percent if hospital
inspections within the last three years noted no state or federal deficiencies that
resulted in patient harm or immediate jeopardy (severity levels 3 through 6,
inclusive).

(B)The base penalty shall be increased five percent if the hospital has three or
more repeat deficiencies that pose a risk of more than minimal harm to patient
health or safety (severity levels 2 through 6, inclusive) within the three year
period immediately prior to the date of violation.
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Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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§ 70958. Final Penalty.

The final penalty for a deficiency is the cumulative adjusted base penalty as determined
under section 70957. The final penalty shall not exceed the maximum penalty specified
in Health and Safety Code section 1280.3.

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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§ 70959. Penalties for Violations of Hospital Fair Pricing Policies Requirements.

(a) Administrative penalties assessed for a violation of Health and Safety Code, division
107, part 2, chapter 2.5, article 1 (8 127400 et seq.) shall be calculated under this
section.

(b) The initial penalty for each deficiency shall be determined, considering the extent of
noncompliance with the requirement violated by the hospital. The categories for extent
of noncompliance from requirements and corresponding initial penalties are defined as

follows:

(1) Major - The action or inaction deviates from the requirement to such an extent
that the requirement is completely ignored and none of its provisions are
complied with, or the function of the requirement is rendered ineffective because
some of its provisions are not complied with. The initial penalty for this category
is $2000.

(2) Moderate - The action or inaction deviates from the requirement, but it
complies to some extent, although not all of its important provisions are complied
with. The initial penalty for this category is $1000.

(3) Minimal - The action or inaction deviates somewhat from the requirement.
The requirement functions nearly as intended, but not as well as if all provisions
had been met. A violation in this category is a minor penalty and no
administrative penalty is assessed.

(c) The initial penalty shall be adjusted to calculate the base penalty using the following
guidelines:

(1)The initial penalty shall be adjusted upward by 5 percent, if the violation
caused actual financial harm to the patient, based on information acquired by the
department during the normal course of the investigation.

(2) The initial penalty shall be adjusted upward by 10 percent if the deficiency
was the result of a willful violation.

(d) The base penalty for a deficiency is the cumulative adjusted initial penalty as
determined under subdivisions (b) and (c). For the purpose of penalty calculation, the
base penalty may exceed the statutory maximum, so long as the final penalty does not
exceed the statutory maximum.

(e) The base penalty shall be adjusted considering each of the following adjustment
factors:
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(1) Immediate correction of the violation. When the department determines that a
hospital subject to an administrative penalty promptly corrects the noncompliance for
which the administrative penalty was imposed, the base penalty shall be adjusted
downward by 20 percent, provided that all of the following apply—

(A) The hospital identified and immediately corrected the noncompliance before it was
identified by the department;

(B) Within 10 calendar days of the date that the hospital identified the noncompliance,
the hospital shall complete corrective action and steps necessary to prevent the
violation from recurring, with prompt and detailed documentation of these actions; and

(C) A penalty was not imposed for a repeat deficiency that received a penalty reduction
under this article within the twelve-month period prior to the date of violation.

(2) Compliance History. The base penalty shall be increased ten percent if the hospital
has had one or more other violations of Health and Safety Code, division 107, part 2,
chapter 2.5, article 1 (8 127400 et seq.) within the three year period immediately prior to
the date of violation.

(f) The final penalty for a deficiency is the cumulative adjusted base penalty as
determined under subdivision (e). The final penalty shall not exceed the maximum
penalty specified in Health and Safety Code section 1280.3.

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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§ 70960. Small and Rural Hospitals.

(@) A small and rural hospital that has been assessed an administrative penalty under
H&SC Section 1280.3 may request:

(1) Payment of the penalty extended over a period of time if immediate, full
payment would cause extreme financial hardship, or

(2) Reduction of the penalty, if extending the penalty payment over a period of
time would cause extreme financial hardship, or

(3) Both a penalty payment plan and reduction of the penalty.

(b) The small and rural hospital shall submit its written request for penalty modification
as described in subdivision (a) to the department within ten days after the issuance of
the administrative penalty. The request shall describe the special circumstances
showing extreme financial hardship to the hospital and the potential severe adverse
effects on access to quality care in the hospital.

(c) Upon timely request from a small and rural hospital under subsection (b), the
department may approve a penalty payment plan, reduce the final penalty, or both, if in
the judgment of the department, if immediate, full payment of the penalty would cause
extreme financial hardship to the hospital and thereby severely reduce access to quality
care in the hospital. The department’s decision shall be based on information provided
by the small and rural hospital in support of its request and on hospital financial
information from the Office of Statewide Health Planning and Development or other
governmental agency.

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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Chapter 2. Acute Psychiatric Hospitals
Article 8. Hospital Administrative Penalties
§ 71701. Applicability.

(a) This article only applies to the assessment of administrative penalties pursuant to
Health and Safety Code Section 1280.3. This article does not apply to:

(1) Minor violations as defined in Section 70952,
(2) Settlement of any enforcement action, or

(3) Penalties assessed by the department under laws other than Health and Safety
Code Section 1280.3, including but not limited to Health and Safety Code
Sections 1278.5, 1280.15, 1280.4, 1317.3, 1317.4, and 1317.6 (a).

(b) This article applies only to incidents occurring on or after [the effective date of this
regulation as determined by OAL]. As to such incidents, the hospital’'s compliance
history prior to [the effective date of this regulation as determined by OAL], including
deficiencies constituting immediate jeopardy, shall be considered in assessing
administrative penalties as provided in this article and under Health and Safety Code
Section 1280.3 (a) and (b).

(c) Incidents occurring prior to [the effective date of this regulation as determined by
OAL] shall be subject to administrative penalties as described in Health and Safety
Code Section 1280.1(d).

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Sections 1280.1 and 1280.3, Health and Safety Code.
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§ 71702. Penalty Assessment.

Administrative penalties for an acute psychiatric hospital under Health and Safety Code
Section 1280.3 shall be assessed following the procedures set forth in Chapter 1, Article
10, with the exception of Sections 70951 and 70959 [hospital fair pricing policies]. The
administrative penalty assessed for any violation in accordance with this article shall not
exceed the maximum penalty specified in Health and Safety Code section 1280.3.

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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§ 71703. Small and Rural Hospitals.

A small and rural hospital may request and the department may approve modification of
an administrative penalty under the procedures set forth in Section 70960.

Authority: Sections 1280.3, 100275(a), 131050, 131051,131052, and 131200, Health
and Safety Code. Reference: Section 1280.3, Health and Safety Code.
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