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UPDATED INFORMATIVE DIGEST

Health and Safety Code (HSC) Section 1276.65 requires the Department, upon an appropriation in the annual Budget Act or another statute, to establish minimum staff-to-patient ratios for direct caregivers working in a skilled nursing facility (SNF). Under this statute, “direct caregivers” means registered nurses, licensed vocational nurses, licensed psychiatric technicians, certified nurse assistants, and nurse assistants in training.  Persons employed by a skilled nursing facility who provide services such as food preparation, housekeeping, laundry, or maintenance services shall not (emphasis added) be counted in determining ratios.

Article 1 of Chapter 3 of Division 5 of Title 22 of the California Code of Regulations (CCR) includes the meaning of words used in this chapter of the regulations for SNFs. Included in these definitions are the terms used to identify personnel working in the SNF. Although specific definitions of licensed and unlicensed nurses are included in this article of Title 22, the term “direct caregiver,” which is referenced in the statute, requires a definition as it relates to the nurses who provide hands on care to patients/residents. Section 72038 will provide this definition, to include nurse assistants in approved training programs, and will be added to Article 1. Implementation of Section 72038 is contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i). 

Upon implementation of section 72077.1, as a result of an appropriation in the annual Budget Act or another statute, 22 CCR section 72077 is replaced by section 72077.1, which is a restatement of the content of 72077 but is changed only to add “resident” as the equivalent of “patient” to capture terminology commonly used in many related statutes and regulations, including HSC 1276.65.

Upon implementation of section 72329.1, as a result of an appropriation in the annual Budget Act or another statute, 22 CCR section 72329 is replaced by section 72329.1, which is a restatement of the content of 72329 but is changed to set forth current minimum nursing care requirements for patients in SNFs. HSC section 1276.5 increased the requirement for nursing care from 3.0 nursing hours per patient day to 3.2 nursing hours per patient day. In 2001, in a report entitled “Nursing Staff Requirements and the Quality of Nursing Home Care” (Exhibit F), the Department recommended future consideration of converting the minimum standard of 3.2 nursing hours per patient day to a staff-to-patient ratio in a manner that ensures flexibility in addressing individual patient needs. HSC section 1276.65 mandated the conversion of the current 3.2 nursing hours per patient day to a staff-to-patient ratio. This statute also required the Department to establish a procedure for a facility to apply for a waiver that addresses individual patient needs, except that in no instance shall the minimum staff-to-patient ratios provide less care than the 3.2 nursing hours per patient day required under section 1276.5 of the HSC and section 14110.7 of the Welfare and Institutions Code. It also required that facilities post information about staffing assignments.

22 CCR section 72329.1(f) changes the required nursing hours per patient day from 3.0 to 3.2.

22 CCR section 72329.1(g) specifies the staffing ratios.

22 CCR section 72329.1(h) specifies requirements for documentation and record retention of staffing assignments.

22 CCR section 72329.1(i) specifies the posting requirements.

22 CCR section 72329.1(j) specifies the procedure for facilities to apply for a waiver that addresses individual resident needs.

These emergency regulations will add sections 72038, 72077.1, and 72329.1 of 22 CCR to define terms and set forth nurse-to-patient (resident) ratios for SNFs, with implementation contingent upon an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i). Amendments added to sections 72077 and 72329 of 22 CCR make these sections inoperative upon the implementation of sections 72077.1 and 72329.1. 

The authority and reference citations are being amended, resulting in nonsubstantive changes pursuant to 1 CCR 100, to reflect the reorganization of the Department of Health Services into the Department of Health Care Services and the California Department of Public Health, pursuant to SB 162. (Ortiz, Chapter 241, Statutes of 2006.)

Language has been added to sections 72038, 72077.1, and 72329.1 to provide for initial implementation of those sections contingent upon an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety code 1276.65(i). Language has been added to sections 72077 and 72329 to make them inoperative upon the implementation of sections 72077.1, and 72329.1.
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