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FINAL STATEMENT OF REASONS
This document includes information resulting from comments received by the Department. Bracketed, bold text contains a description and/or explanation of revisions to the text following the 45-day comment period.
Description of the public problem, administrative requirement or other conditions or circumstances the amended regulations are intended to address.

The Centers for Medicare and Medicaid Services (CMS), formerly the Health Care Financing Administration, under the statutory authority of “The Omnibus Budget Reconciliation Act of 1987(OBRA ’87), issued regulations and program guidance resulting from a 1986 report from the Institutes of Medicine. These regulations included a general requirement that skilled nursing facilities (SNFs) provide, “…sufficient nursing staff to provide nursing and related services to attain or maintain the highest practicable level of physical, mental and psychosocial well-being of each resident ....” (Exhibit A). In addition, the law also allows SNFs to request waivers from the staffing requirements in areas where shortages of nurses exist. To ensure compliance with federal law, California SNFs now undergo a yearly recertification survey.
The term “resident(s)” was first used in the OBRA 1987 regulations to describe a person who resides in a SNF. Since that time, there has been an evolution in the term and although some provisions of law and regulations still refer to these persons as “patients,” current provisions of law and regulations refer to the same persons as “residents.” Therefore throughout this document, the terms “patient” and “resident” will be used interchangeably. Section 1276.65 of the Health and Safety Code (HSC), enacted by Assembly Bill (AB) 1075 (Shelley, Chapter 684, Statutes of 2001), refers to “nursing hours per patient day” and the acronym “hppd” is commonly used. Therefore the term “patient” continues to be used in the context of hppd.
Compliance with the 3.2 nursing hours per patient day (hppd) is the minimum amount of direct hands-on care required to be provided to a SNF resident in a 24-hour period. Generally speaking, nursing hppd is calculated by comparing the number of nursing staff to the resident census of a SNF. The level of resident care in a SNF can range from total care including bathing, feeding, toileting, mobilizing and turning, to minimal care, which may include minor, and intermittent, assistance to the resident. Therefore, the required 3.2 nursing hppd is a minimum average 24-hour calculation that would include residents of all acuity levels in these facilities. 
The U.S. General Accounting Office launched an investigation of California’s nursing homes in response to allegations of widespread abuse. It was in its November 4, 1999, report (Exhibit B), that the Office concluded that “serious care problems” persisted in the State’s nursing homes, and attributed the problem in part to a lack of State and Federal oversight. On December 7, 2000, the U.S. House of Representatives issued a report finding that 94% of nursing homes in the San Francisco Bay Area did not meet federal health and safety standards (Exhibit C). 

The state Legislature amended HSC section 1276.5 in AB1107 (Cedillo, Chapter 146, Statutes of 1999), to increase the minimum number of nursing hppd from 3.0 to 3.2 hours of direct patient care per day, effective January 2000 (Exhibit D). HSC section 1276.7, enacted by AB 1731 (Shelley, Chapter 451, Statutes of 2000) authorized raising the minimum nursing staff requirement to 3.5 hours of direct patient care per day by 2004, “or to whatever staffing levels the department determines are required to provide California nursing home residents with a safe environment and quality skilled nursing care..” (Exhibit E). This section also required the California Department of Health Services (the Department
) to prepare a report, prior to May 2001, on its analysis and recommendations, and submit this report to the Legislature, including its recommendations for any staffing increases and proposed timeframes and costs for implementing the increase.
In 2001, the Department submitted the required report to the Legislature, entitled, “Nursing Staff Requirements and the Quality of Nursing Home Care” (Exhibit F). The Department concluded that, “Adequate empirical data is not available to support a conclusion that raising the minimum staffing requirement above the current standard will achieve a specific improvement in the quality of resident care. Therefore, without empirical data to guide this policy objective, an increase in the minimum nursing staff requirement at this time is not recommended.” The report also concluded that “consideration be given to converting the current minimum standard of 3.2 nursing hours per patient per day to a staff-to-patient ratio in a manner that ensures flexibility in addressing individual patient needs.” 
 HSC section 1276.65 requires the Department to convert existing requirements for hours per patient day in SNFs to numerical ratios of residents per direct caregiver. Additionally, the statute requires, “separate licensed nurse staff-to-patient ratios in addition to the ratios established for other direct caregivers.” These requirements apply equally to freestanding SNFs, and to “distinct part” SNFs within general acute care hospitals.
 A distinct part SNF is defined in section 70027 of title 22 of the California Code of Regulations (22 CCR) as “an identifiable unit accommodating beds and related facilities including, but not limited to, contiguous rooms, a wing, floor or building which is approved by the Department for that purpose.” 
HSC section 1276.5 determined that direct care giving to residents in SNFs should be no less than 3.2 nursing hppd. Historically, it has been difficult for interested parties (patient advocates, SNF residents and their families, SNF employees, and state inspectors) to easily or independently determine whether there was adequate nurse staffing to provide the minimum 3.2 nursing hppd. Converting the current minimum standard of 3.2 nursing hppd to a nursing staff-to-patient ratio would provide a less complicated way to determine staffing levels throughout the day in the SNF. It would be one measure that no less care would be given under the required 3.2 nursing hppd provided by the nursing staff. Since this ratio would include all direct caregivers and would be calculated on a 24-hour cycle, SNFs would have flexibility in staffing to address individual resident needs.
HSC section 1276.65 required the Department to convert the existing 3.2 nursing hppd established by HSC section 1276.5 to a nurse-to-patient ratio. The level of care in a SNF can range from custodial, where residents only require minimal help in activities of daily living (ADLs), to a much higher level of care. ADLs include mobility, bathing and dressing, eating, toilet use, and caring for personal hygiene requirements. These activities are further defined as “necessary care and services to attain and maintain the highest practicable physical, mental, and psychosocial well-being, in accordance with the comprehensive assessment and plan of care” (section 483.25 of title 42 of the Code of Federal Regulations (42 CFR)) (Exhibit A).
HSC section 1276.65 also contained a provision limiting the Department’s ability to require the implementation of the ratios without a specific Legislative appropriation. Subsection (i) of section 1276.65 provides, “Initial implementation of the staffing ratio developed pursuant to requirements set forth in this section shall be contingent on an appropriation in the annual Budget Act or another statute.”
A 2000 and 2001 study by the Institutes of Medicine, titled “Improving the Quality of Long-Term Care” (Exhibit G), provided the data that demonstrated that although an increase of licensed staff did improve quality of care, the research failed to define an optimal staffing level due to the varying differences in types of care needed for residents. The study determined that increased nursing staffing levels alone are a necessary, but not comprehensive, condition for positively affecting the quality of care in nursing homes. 
Many nursing staff providing direct care, including Registered Nurses, Licensed Vocational Nurses, Licensed Psychiatric Technicians, and Certified Nurse Assistants (CNAs), may work varying time schedules. These schedules, other than eight-hour shifts, can include two-to-four hour “short shifts or split shifts” that are defined as non-consecutive working periods within a 24-hour period and extended (10 – 16 hour) shifts. If the shift exceeds the eight-hour time frame or is a fraction thereof, a formula is necessary for calculating the nursing staff-to-patient ratio. 
The formula identifies a direct caregiver as a full-time employee equivalent (FTE) that would equate to one person working full-time. For example, one person working full time (based upon an 8-hour shift) equals one FTE, as do two people each working four hour shifts. To determine FTEs, the SNF would multiply the number of direct care giving staff by the total number of hours worked, and then would divide the total number of hours by eight to reflect the FTE staffing for one shift. 
[Several commenters questioned how the Department intended to calculate shifts, and noted that while the ISOR discussed the use of full-time equivalents (FTEs) to determine how shifts were determined, the regulation itself did not. The Department noticed proposed amendments to the regulation to specify how a SNF needs to use FTEs to ensure it provides 3.2 nursing hppd of care to its residents.].
Although shifts may start at varying hours, it is common practice to identify these shifts as day shift, evening shift, and night shift, and this is the model that the regulations use. The emergency regulations are based upon a standard eight-hour shift. The emergency regulations will also address the necessity to provide staffing at higher staff-to-patient ratios during the hours which include more intensive treatments, ADLs, and other staff interventions. 
Upon appropriation in the annual Budget Act or another statute, the Department is adopting 22 CCR section 72329.1 to implement the provisions of HSC section 1276.65(c). The emergency regulations also include direct care staff posting requirements in order to comply with the requirements of HSC section 1276.65(f) and to be consistent with the federal requirement contained in 42 CFR section 483.30 that requires a skilled nursing facility to post nursing staff for each shift. 
Distinct Part Skilled Nursing Units may house persons who require a higher level of care for an extended period of time. In addition to being regulated under 22 CCR Division 5, these facilities are also addressed in 22 CCR sections 51215.5(e) and 51215.8(t) as Medi-Cal contracted reimbursement categories. Residents in these units may require a higher level of care and, in those facilities that contract with Medi-Cal, the rate setting calculations accommodate the necessity for higher staffing levels. The calculations in the aforementioned Medi-Cal regulations would not be compromised by these proposed regulations and can be applied equally to freestanding SNFs and distinct part SNFs.
During the yearly recertification survey  and when investigating staffing complaints, Health Facility Evaluator Nurses (HFENs) conduct unannounced facility inspections and identify whether professional staff and required services are provided or available to residents. Although there are no federally mandated minimum standards, many states, including California, have enacted minimum staffing standards. The establishment of these numeric nurse-to-resident ratios will enable HFENs, as well as the residents and their families and visitors and facility staff, to quickly determine staffing compliance as required by HSC section 1276.65(g)(1), which states, …”the department shall inspect for compliance with this section during state and federal periodic inspections ....” 
Upon appropriation in the annual Budget Act or another statute, the emergency regulations will add, to 22 CCR, a definition (Section 72038), and amend a definition contained in section 72077 by adopting section 72077.1 and making section 72077 inoperative on the date that section 72077.1 becomes operative. To determine the maximum number of residents assigned to each licensed nurse, licensed psychiatric technician, or certified nurse assistant in SNFs, the proposed regulations also amend existing staffing regulations included in section 72329 by adopting section 72329.1 and making section 72329 inoperative on the date that section 72329.1 becomes operative. By creating new numbered sections and, when they become operative, making the corresponding older sections inoperative, the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance. The language in sections 72077.1 and 72329.1 provides the public notice of the criteria necessary for initial implementation of the new requirements.
Article 1– Definitions
Section 72038. Direct Caregiver 
This term is defined in statute and identifies the skill levels of those persons who are employed to provide care for residents in a SNF. 
Direct care giving is defined as the performance of nursing services as described in 22 CCR sections 72309, 72311 and 72315. This section limits the definition to direct caregivers who are actually performing nursing services, not at meals or in training, with one exception, and emphasizes the statutory prohibition on including directors of nursing services in larger SNFs in the definition. 

 [For a variety of reasons, many commenters found fault with the definition of “direct caregiver” contained in the emergency regulation. Some believed that the language that limited direct caregivers to those individuals “while actually providing care to patients” might be interpreted to mean only individuals providing care at the patient’s bedside would qualify. Others believed it might means that the only type of care that could be included would be the provision of the activities of daily living (ADLs), rather than all nursing services as described in Title 22. Some concern was expressed that the definition would not meet the statutory requirement that the Department “convert” the 3.2 nursing hppd to ratios, since it would eliminate a category of caregiver currently counted toward that requirement, that is, nursing assistants in training programs while caring for a SNF’s residents. Additionally, some commenters believed that time spent away from providing nursing care, e.g., at meals or in training, needed to be excluded from time counted as “direct care giving.” 

The Department noticed a proposed amendment to the emergency regulation to make it clear that time spent by persons who may act as direct caregivers providing nursing services to residents, as that term is described in sections 72309, 72311 and 72315, will be counted as direct care giving. The Department also proposed to amend the emergency regulation to include nurse assistants in training as direct caregivers when they are providing care to patients. The Department also proposed to amend section 72329.1(g)(5) to specify when time spent on breaks or in training may be counted toward providing direct care giving to ensure that the regulation actually converts the required 3.2 nursing hppd to a ratio without changing how the Department calculates a SNF’s compliance with the statutory requirement it provide 3.2 nursing hppd for its patient population. This proposed amendment will, of course, require that SNFs that use nurse assistants in training as direct caregivers include them in the posting required by subdivision (i) of section 72329.1.]
This requirement includes an informational restatement of the provision of subsection (i) of HSC section 1276.65 for clarity, in order to provide the criteria mandated by the Legislature that implementation of this section is contingent upon an appropriation in the annual Budget Act or another statute.
Section 72077 Patient.
This section is amended in a non-substantive manner by adding a subsection (d) which states that it will become inoperative once its successor section, section 72077.1 becomes operative. This is necessary in order to conform to the requirement in HSC section 1276.65(i), and in so doing the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance. 
Section 72077.1 Patient.
This section is adopted to amend former section 72077 in a non-substantive manner by including the term “resident” in the definition, as that is the term used in federal law, and to show the terms “patient” and “resident” may be used interchangeably.
Subsection (d) is added to this section to provide that this section will not become operative until the appropriation required by subsection (i) of HSC section 1276.65 occurs. By creating new numbered sections and, when they become operative, making the corresponding older sections inoperative, the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance. The language in sections 72077.1 and 72329.1 provides the public notice of the criteria necessary for initial implementation of the new requirements.
Section 72329 Nursing Service - Staff 
This section is amended in a non-substantive manner by adding a subsection (h) which states that it will become inoperative once its successor section, section 72329.1 becomes operative pursuant to HSC section 1276.65(i). By creating new numbered sections and, when they become operative, making the corresponding older sections inoperative, the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance. The language in sections 72077.1 and 72329.1 provides the public notice of the criteria necessary for initial implementation of the new requirements.
Section 72329.1 Nursing Service - Staff 
This section is adopted to make grammatical corrections and to clarify the language contained in its predecessor, section 72329, and to make consistent the terms used to provide guidance in complying with this section. 
The Department noticed a proposed amendment to subsection (a) to include a statement that the regulatory requirements set forth the minimum number of staff, and that a SNF shall employ additional staff as necessary in order to meet the needs of its residents.

[Several commenters recommended that this statement be included in the regulation. The Department accepted this recommendation.]
Subsection (b) is unchanged from section 72329. Subsections (c) and (d) are adopted to make grammatical corrections to the language contained in its predecessor, section 72329, by adding “s” to change the word “service” to plural in both subsections. Subsection (e) is unchanged from section 72329.
Section 72329.1(f) 
Subsection (f) has been adopted to amend the language from section 72329 to incorporate the changes in the minimum nursing staff hours as mandated by HSC sections 1276.5, 1276.65 and section 14110.7 of the Welfare and Institutions Code. This meets the statutory requirement (HSC section 1276.65(c)(2)) directing the Department to “ensure that no less care is given than is required pursuant to section 1276.5” of the HSC. The references in the subsection to daily averages have been eliminated to make the wording consistent with the statutory requirement in HSC section 1276.5 and the other subsections that refer to “minimum” not average requirements.
Section 72329.1(g) 
This subsection is adopted to provide the nurse-to-patient (resident) ratio which meets the nursing hppd required in a manner that takes into account LNs, licensed psychiatric technicians, and CNAs, as well as the length of the shift worked.
Considerations for ratio conversion 
[Several commenters disagreed with the Department’s interpretation of the ratio of licensed nurses to unlicensed caregivers based upon OSHPD’s 2002 – 2005 reports; the Department estimated that there were approximately two unlicensed staff members for each licensed nurse. The Department has been collecting data for several years, and has adjusted its estimate based on the numbers determined by the Department.]
Since 2002 the Department has been collecting data on the numbers of licensed and unlicensed staff working in SNFs (Exhibit I), and has based the ratios contained in the regulations on these figures. These data indicate that approximately 47% of direct caregivers work on the day shift, 33% on the evening shift, and 20% on the night shift. They also show that approximately 30% of the caregivers are licensed nurses. In order to meet the required 3.2 nursing hppd, a SNF needs to employ at least one direct caregiver for every 2.5 patients. This breaks down to 0.4 caregivers for every resident, which in turn equals approximately 0.28 unlicensed caregivers and 0.12 licensed nurses for each resident. Based upon this the Department is choosing to use a ratio of 1 direct caregiver to each 2.5 residents, and included within that ratio, a ratio of at least 1 licensed nurse for every 8 residents. To provide SNFs the flexibility to choose how they wish to assign their licensed versus unlicensed staff, in its proposed amendment to the emergency regulation, the Department is not specifying a patients/individual staff shift ratio that it will require for licensed staff. 

Currently there are over 1295 SNFs in California that, upon appropriation in the annual Budget Act or another statute for implementation, will be affected by these ratios. The bed capacity of these SNFs ranges from fewer than 20 beds to 300 beds or more. These calculations can be used in any size SNF; however, at no time may the amount of care be less than 3.2 nursing hppd. Current regulation, section 72329, requires that all SNFs be staffed by at least one LN, awake and on duty at all times, day and night (subsections (b) and (c)). Therefore, in a smaller SNF with a resident census of less than 24 residents, the LN to patient ratio will be higher, but at no time shall the nursing hppd be less than 3.2 nursing hppd. 
The assumptions underlying the regulations are as follows: 
1. 3.2 hours of care per patient

2. Each caregiver can render 8 hours of care per shift, even if the services of several individuals are required to equal one caregiver.

3. There are three 8-hour shifts during a 24-hour period.

4. A licensed nurse must be awake and on duty 24 hours per day, seven days a week.

5. Licensed nurses may be substituted for non-licensed staff, but not vice-versa. 
6. A SNF may meet the required shift ratio by assigning a direct caregiver to less than an FTE during a particular shift, or by assigning an FTE to overlapping shifts. 

[One commenter recommended that the Department allow SNFs to use a fraction of a direct caregiver to meet a required shift ratio. In examining the comments from a number of providers, it became evident that most SNFs defined their staffing requirements by tenths of a caregiver. The Department therefore decided to accept this recommendation.]
[Several commenters felt that the language contained in the ISOR that suggested that the Department would only examine combined ratios, and not look at the compliance with each of the required ratios separately, was confusing. The Department, therefore, eliminated this language.]
 In the proposed amendments to Section 72329.1, subsection (g)(2) shows the criteria used for calculating the ratio. The standard of 3.2 nursing hppd is calculated by dividing the total number of hours of work performed by on-duty nursing caregivers in a 24-hour period by the SNF resident census. Bed holds are not to be included in the census calculations, since the ratio is calculated on the actual number of residents in the SNF and not the number of beds in the SNF. During any 24-hour period, if a resident is admitted or re-admitted, and the addition of this resident changes the staffing ratio requirement, the SNF must provide the appropriate staffing in order to meet the required nursing hppd.
The statute (HSC section 1276.65(d)) mandates that SNFs shall staff at a licensing level that is most appropriate for the individual needs of residents. In instances that require varying levels of care, the SNF has the flexibility to assign appropriate nursing staffing to “ensure no less care is given” at different times (shifts) during a 24-hour period to meet the individual needs of their residents. The phrase “ensure that no less care is given” follows the statutory requirement directing the Department to provide a formula that would make certain that the nurse-to-resident ratio would meet the minimum standard of care per resident in SNFs, and is required pursuant to HSC section 1276.65.
As noted above, the conversion of the 3.2 nursing hppd to each resident would be one nursing caregiver to each 2.5 residents in a 24-hour period, and the calculation is based on the actual daily resident census. Therefore, in order to calculate the total number of nursing staff necessary, the SNF would divide the resident census by 2.5 to determine the total number of staff required in the 24-hour period. 
[Many commenters expressed their concerns about the effect of the Department’s decision to require SNFs to “round up” to the next whole staff member on each shift. As noted above, the Department eliminated this requirement by allowing SNFs to use fractional FTE’s to meet the required ratio. The Department deleted the chart illustrating the staffing needed to meet the original requirement, and one illustrating the proposed amendment to the emergency regulation is included below.]
Caregiver-to-Resident Ratio Table to Meet the Minimum 3.2 Nursing hppd
	Resident Ratio
	Resident Census
	Direct Care Staff
	Licensed Nurses¹
	RN/DON²
	RN/DON³
	RN4

	2.5
	1 - 2
	1
	3
	1
	
	

	5
	3 - 5
	2
	3
	1
	
	

	7.5
	6 - 7
	3
	3
	1
	
	

	10
	8 - 10
	4
	3
	1
	
	

	12.5
	11 - 12
	5
	3
	1
	
	

	15
	13 - 15
	6
	3
	1
	
	

	17.5
	16 - 17
	7
	3
	1
	
	

	20
	18 - 20
	8
	3
	1
	
	

	22.5
	21 - 22
	9
	3
	1
	
	

	25
	23 - 24
	10
	3
	1
	
	

	25
	25
	10
	4
	1
	
	

	27.5
	26 - 27
	11
	4
	1
	
	

	30
	28 - 30
	12
	4
	1
	
	

	32.5
	31 - 32
	13
	4
	1
	
	

	35
	33 - 35
	14
	5
	1
	
	

	37.5
	36 - 37
	15
	5
	1
	
	

	40
	38 - 40
	16
	5
	1
	
	

	42.5
	41 - 42
	17
	6
	1
	
	

	45
	43 - 45
	18
	6
	1
	
	

	47.5
	46 - 47
	19
	6
	1
	
	

	50
	48
	20
	6
	1
	
	

	50
	49 - 50
	20
	7
	1
	
	

	52.5
	51 - 52
	21
	7
	1
	
	

	55
	53 - 55
	22
	7
	1
	
	

	57.5
	56
	23
	7
	1
	
	

	57.5
	57
	23
	8
	1
	
	

	60
	58 - 59
	24
	8
	1
	
	

	60
	60
	24
	8
	
	1
	

	62.5
	61 - 62
	25
	8
	
	1
	

	65
	63 - 64
	26
	8
	
	1
	

	65
	65
	26
	9
	
	1
	

	67.5
	66 - 67
	27
	9
	
	1
	

	70
	68 - 70
	28
	9
	
	1
	

	72.5
	71 - 72
	29
	9
	
	1
	

	75
	73 - 75
	30
	10
	
	1
	

	77.5
	76 - 77
	31
	10
	
	1
	

	80
	78 - 80
	32
	10
	
	1
	

	82.5
	81 - 82
	33
	11
	
	1
	

	85
	83 - 85
	34
	11
	
	1
	

	87.5
	86 - 87
	35
	11
	
	1
	

	90
	88
	36
	11
	
	1
	

	90
	89 - 90
	36
	12
	
	1
	

	92.5
	91 - 92
	37
	12
	
	1
	

	95
	93 - 95
	38
	12
	
	1
	

	97.5
	96
	39
	12
	
	1
	

	97.5
	97
	39
	13
	
	1
	

	100
	98 - 99
	40
	13
	
	1
	

	100
	100
	40
	13
	
	1
	3

	Resident Ratio
	Resident Census
	Direct Care Staff
	Licensed Nurses¹
	RN/DON²
	RN/DON³
	RN4

	102.5
	101 - 102
	41
	13
	
	1
	3

	105
	103 - 104
	42
	13
	
	1
	3

	105
	105
	42
	14
	
	1
	3

	107.5
	106 - 107
	43
	14
	
	1
	3

	110
	108 - 110
	44
	14
	
	1
	3

	112.5
	111 - 112
	45
	14
	
	1
	3

	115
	113 - 115
	46
	15
	
	1
	3

	117.5
	116 - 117
	47
	15
	
	1
	3

	120
	118 - 120
	48
	15
	
	1
	3

	122.5
	121 - 122
	49
	16
	
	1
	3

	125
	123 - 125
	50
	16
	
	1
	3

	127.5
	126 - 127
	51
	16
	
	1
	3

	130
	128
	52
	16
	
	1
	3

	130
	129 - 130
	52
	17
	
	1
	3

	132.5
	131 - 132
	53
	17
	
	1
	3

	135
	133 - 135
	54
	17
	
	1
	3

	137.5
	136
	55
	17
	
	1
	3

	137.5
	137
	55
	18
	
	1
	3

	140
	138 - 140
	56
	18
	
	1
	3

	142.5
	141 - 142
	57
	18
	
	1
	3

	145
	143 - 144
	58
	18
	
	1
	3

	145
	145
	58
	19
	
	1
	3

	147.5
	146 - 147
	59
	19
	
	1
	3

	150
	148 - 150
	60
	19
	
	1
	3

	152.5
	151 - 152
	61
	19
	
	1
	3

	155
	153 - 155
	62
	20
	
	1
	3

	157.5
	156 - 157
	63
	20
	
	1
	3

	160
	158 - 160
	64
	20
	
	1
	3

	162.5
	161 - 162
	65
	21
	
	1
	3

	165
	163 - 165
	66
	21
	
	1
	3

	167.5
	166 - 167
	67
	21
	
	1
	3

	170
	168
	68
	21
	
	1
	3

	170
	169 - 170
	68
	22
	
	1
	3

	172.5
	171 - 172
	69
	22
	
	1
	3

	175
	173 - 175
	70
	22
	
	1
	3

	177.5
	176
	71
	22
	
	1
	3

	177.5
	177
	71
	23
	
	1
	3

	180
	178 - 180
	72
	23
	
	1
	3

	182.5
	181 - 182
	73
	23
	
	1
	3

	185
	183 - 184
	74
	23
	
	1
	3

	185
	185
	74
	24
	
	1
	3

	187.5
	186 - 187
	75
	24
	
	1
	3

	190
	188 - 190
	76
	24
	
	1
	3

	192.5
	191 - 192
	77
	24
	
	1
	3

	195
	193 - 195
	78
	25
	
	1
	3

	197.5
	196 - 197
	79
	25
	
	1
	3

	200
	198 - 200
	80
	25
	
	1
	3


¹ Included in Direct Care Staff Number.

² May be included as Direct Caregiver when performing nursing services.

³ May never be included as Direct Caregiver.

4 Included in Direct Care Staff and Licensed Nurses Numbers.
Length of Shift worked:

HSC section 1276.65(c)(2) further requires that the length of the shift be taken into consideration. It is commonly known that the care given during the “day shift” requires higher staffing levels because that is the time when residents are awake and more active. It is also the time of day that the bulk of medications are administered, medical treatments and therapies are performed, and recreational activities are planned. Care giving, especially that performed by CNAs, requires feeding, transporting and assisting with the activities that interest residents and provide for the physical, mental and psychosocial well-being of each resident. Since that section of the law also dictates that these ratios maximize resident access to care and are calculated on hours per patient day (the assumption is that “day” = 24 hours), the SNF would have the opportunity and flexibility to evaluate each resident’s care plan, and schedule the number of nursing staff appropriately for those shifts when care needs are more and less intensive. Although the law does not delineate a 24-hour average ratio, the staffing must be adequate and appropriate to meet the needs of residents at the time when they require the most care. Therefore, the SNF can meet the requirements of law as long as the 24-hour total nursing hppd meets the minimum standard and no less care is given.
The Department has determined that the ratios specified in the table below are required to meet the 3.2 nursing hppd minimum standard.

	Classification
	Day shift
	Evening Shift
	Night Shift
	Total

	Licensed nurse
	(
	(
	(
	1:8

	 Direct Caregiver
	1: 5
	1:8
	1:13
	1:2.5


[Many commenters were concerned that the method the Department used eliminated the flexibility SNFs need to make adjustments to changing populations, particularly when SNFs might wish to provide more licensed staff than required, and fewer unlicensed staff. One commenter pointed out that the statute required the Department to adopt a ratio for “direct caregivers,” with a separate one for licensed nurses; it did not require or authorize the Department to adopt one for unlicensed caregivers. The Department agrees with this comment and noticed a proposed revision to the ratios to require one for direct caregivers, and a separate one for licensed nurses. The Department has rejected the comment that suggested it does not have the authority to require ratios by shift, but proposes to eliminate the shift ratios for licensed nurses to give SNFs the ability to assign licensed nurses where and when they are most needed, subject to other statutory and regulatory provisions concerning the assignment requirements for licensed staff.
These proposed ratios are based on two variables: (1) the ratios must provide 3.2 nursing hppd; and, (2) more care is required during the day and evening shifts than the night shifts. 
The night shift has the lowest staffing requirement, followed by the evening and day shifts. The Department has adopted the above minimum ratios in order to meet the minimum 3.2 nursing hppd without exceeding that minimum by any more than is absolutely necessary.
The SNF shall ensure that nursing staff shall not be assigned more residents than the number for whom they can meet the individual care needs. If a SNF determines that some shifts would require more intense nursing care, and some less, than the regulations specify, it may request a waiver pursuant to subsection (j). These regulations do not prohibit the SNF from staffing above the minimum if there has been a determination that a higher level of staffing is necessary.
The regulation includes the statutory language authorizing the issuance of citations for a violation of its provisions to emphasize the fact a staffing violation may threaten or actually harm residents.
Section 72329.1(h) – Documentation of Daily Staffing:
Upon appropriation in the annual Budget Act or another statute, subsection (h) has been adopted to ensure compliance with the staffing requirements. 
[In accord with the proposed change to the way shift ratios are calculated, the Department also noticed a proposed amendment to the emergency regulation to eliminate the requirement that SNFs track admissions and readmissions on each shift.]
The ability of the SNF to provide adequate staffing to meet the needs of the residents who remain in the SNF and to accommodate any new admissions to the SNF presents a continuing challenge to the SNF staff. Inasmuch as the resident census and needs frequently change, SNFs must develop a method to increase staffing as necessary, to ensure that the standard 3.2 nursing hppd is met for the maximum resident census during the day.
In order for the Department to determine compliance with section 72329.1(g), the SNF must provide a mechanism to document the direct care giving staffing. Subsection (h) requires the SNF to record and retain the staffing assignment records and payroll records. Skilled nursing facilities are also required to submit that information to the Department at the Department’s request so that an evaluation of compliance may be made. The Department may evaluate compliance by analyzing payroll and staffing data submitted by SNFs, by on-site audits of staffing, or by a combination of the two. This documentation required to be submitted by SNFs shall include the licensing and certification categories of the direct caregivers and the resident daily census. These records must be retained by the SNF for a minimum of three years and must be made available at any time at the request of the Department. Although 42 CFR section 483.30(e)(3) only requires facilities certified to participate in Medicare and Medi-Cal to maintain daily nurse staffing forms “for a minimum of 18 months, or as required by State law, whichever is greater,” this regulation extends the requirement to all SNFs, including uncertified SNFs. It also increases the required retention period to 3 years, as this is the retention period with which all SNFs must comply under section 226 of the Labor Code.
The regulation also provides consequences for SNFs that fail, for any reason, to comply with the Department’s request for records in a timely fashion; it provides more than enough time (10 days) for a SNF to locate and submit its documentation.
Section 72329.1(i) Posting
Subsection (i) has been adopted as required by HSC section 1276.65(f) and pursuant to the federal requirement to post information identifying the direct caregiver staffing in the SNF. Both CMS and HSC section 1276.65 require posting of staffing information. The posting requirements of both the State and the Federal government are comparable. In order to calculate the minimum 3.2 nursing hppd in all the SNFs that employ caregivers for various “shift” hours during a 24-hour period, the proposed rule would establish a data collection component as well as fulfill the record keeping requirement for SNFs. The posting must include the number of licensed and unlicensed nursing staff directly responsible for resident care in the SNF for each shift, and the number of residents (the census) in the SNF. The posting will reflect the total number of residents that are assigned to direct caregivers per eight hour shift, or for any other period of time, in a 24-hour period. Therefore, the form used by certified SNFs to meet CMS requirements, with the addition of information regarding caregiver assignments, may be used in all licensed SNFs and will fulfill the reporting and posting data required by HSC section 1276.65. 
[Many commenters pointed out that almost all direct caregivers need to leave their regular assignments at times during the day to assist other caregivers for short periods. They also pointed out that few licensed nurses are actually assigned to providing care for individual residents. The Department therefore proposed revised posting requirements so that a SNF need only include the primary assignments of the direct caregivers on duty. 
As one commenter noted, the federal government does not require that a specific form be used to satisfy its posting requirements, so the Department noticed proposed amendments to the emergency regulation to allow SNFs to use the form they use to comply with the federal posting requirement, should they wish to do so, to comply with the Department’s requirements, as long as that form is modified so that it also contains the information required by the regulation.]
This rule will allow consistency and facilitate Department oversight in enforcing nurse staffing requirements and SNF census posting in all SNFs in the state. This rule will also provide the necessary criteria that would provide the data to identify a minimum nurse-to-patient ratio. Compliance with minimum staffing requirements will be identified and more easily determined by the resident, the resident’s family, SNF employees, members of the public, and state inspectors.
Section 72329.1(j) Waiver:
HSC section 1276.65(c)(2) requires the Department to develop a process for SNFs to apply for a waiver that addresses individual patient needs. It also prohibits a waiver that reduces the staff-to-patient ratio to less than the equivalent of 3.2 nursing hppd. Subsection (j) is adopted to comply with this requirement.
If a SNF believes that the needs of its individual residents would be better met by providing staffing ratios different from those specified by the Department, it may request a waiver from those ratios, as long as its proposed ratios continue to provide each resident in the SNF the equivalent of a minimum of 3.2 nursing hppd. If a SNF does not use three shifts per day for its caregivers, it will need to apply for a waiver.

The process SNFs may use to apply for a waiver is the program flexibility process currently being utilized by SNFs. The approval would be granted providing that the SNF’s policies, procedures and practices are consistent with the waiver approved by the Department. The continuation of the waiver shall be subject to evaluation during any inspection of the SNF, but at least annually in order for the Department to ascertain that the waiver continues to meet the residents’ needs. 
Section 72329.1(k):
Subsection (k) was formerly subsection 72329(g). The language was relocated to 72329.1(k) without change. 
Section 72329.1(l):
Subsection (l) is added to this section to provide that this section will not become operative until the appropriation required by subsection (i) of HSC section 1276.65 occurs. By creating new numbered sections and, when they become operative, making the corresponding older sections inoperative, the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance. The language in sections 72077.1 and 72329.1 provides the public notice of the criteria necessary for initial implementation of the new requirements.
Statement of Determinations

(a)     ALTERNATIVES CONSIDERED

The California Department of Public Health (Department) has determined that no reasonable alternative considered by the Department or that has otherwise been identified and brought to the attention of the Department would be more effective in carrying out the purpose for which the emergency action is proposed, or would be as effective and less burdensome to affected private persons than the emergency action.

(b) LOCAL MANDATE DETERMINATION 

The Department has determined that the emergency action would not impose a mandate on local agencies or school districts, nor are there any costs for which reimbursement is required by Part 7 (commencing with Section 17500) of Division 4 of the Government Code.  

(c) ECONOMIC IMPACT STATEMENT
Initial implementation of these emergency regulations is contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i). The Department has determined that the emergency regulations will not have any economic impact in California until the appropriation occurs. At the time of implementation, the Department has made the determination that the adoption of these emergency regulations may have a significant adverse economic impact directly affecting SNFs, including the ability of California SNFs to compete with SNFs in other states.

The Department has identified that skilled nursing facility licensee is the type of business that would be directly affected. These emergency regulations require a specified minimum number of direct care staff to be assigned the care of no more than a specified number of patients during a shift. The emergency regulations also require SNFs to submit staffing and payroll records to the Department and to post, for public viewing, staff assignments and resident census information.
The Department has made the determination that upon implementation, these emergency regulations may have a significant, statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states. During the rulemaking process, the Department did consider the information submitted by commenters and did revise the regulations resulting in decreasing, but not eliminating, adverse economic impact on business. 
Because initial implementation of these emergency regulations is contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i), the Department has determined that the emergency regulations will not have any economic impact in California until the appropriation occurs. 
To the extent that the increased cost is passed along to residents and long term care insurance carriers, these emergency regulations may have a deleterious effect on the State’s competitiveness for containing the cost of health care delivery compared with SNFs in other states. However, the Department has utilized the Office of Statewide Health Planning and Development (OSHPD) Annual Financial Data Profile (2001-2005) as a document relied upon (Exhibit H) and has determined that the current reported productive hours per patient day closely align with the requirements of these emergency regulations. Because initial implementation of these emergency regulations is contingent on an appropriation in the annual Budget Act or another statute, the emergency regulation will not have any economic impact in California until the appropriation occurs. 
Based on the OSHPD Aggregate Long-Term Care (LTC) Facility Financial Data for California Report Periods, staffing costs account for 58.96% of total freestanding LTC facilities’ costs. Each one dollar increase in the average cost per patient day generates an industry-wide cost increase of just under $36 million. Currently Medi-Cal pays for about 60 percent of the care provided by California’s SNFs. Any increase in minimum nursing staff requirements can be reasonably expected to have a significant impact on the State‘s General Fund and on the finances of individuals who pay privately for their stay in SNFs. However, implementation of the regulations that result in the above described economic impacts is contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i).
The Department has determined that the emergency regulations may significantly affect the following:
The creation or elimination of jobs within the State of California.  

The Department has determined that with implementation of this requirement, SNFs may need to increase their overall direct caregiver staffing, so these emergency regulations may result in the creation of a larger workforce in SNFs. Larger SNFs have also voiced their concern that the record keeping and increased staffing expertise needed to meet the requirements in the emergency regulations would require an additional full time licensed nurse. 

Because the ratios are expected to minimally impact staffing in SNFs, the Department has determined that implementation of the emergency regulations would not significantly affect the following: 

(1) The creation of new businesses or the elimination of existing businesses within the State of California.  

(2) The expansion of businesses currently doing business within the State of California.

(d) REPORTING REQUIREMENT

These emergency regulations impose a reporting requirement that SNFs submit staffing and payroll records to the Department. The Department finds that it is necessary for the protection of the health, safety, or welfare of the people of the State of California that the regulation applies to businesses.

In addition to submitting staffing and payroll records, the emergency regulations require that SNFs post, in a location accessible by the public,  patient specific (by room and bed identifiers) staff assignments and retain this information for a period not less than three years. This requirement could be viewed as an extension of current staffing documentation; however, the necessity for duplicating some of the staffing data, making the information available to the Department and for public viewing, in addition to preserving the documentation for a period of three years, could possibly increase the workload of the facility. These direct costs are unknown, but the Department does presume that there will be some costs. It is important to note that the Code of Federal Regulations currently requires facilities certified to participate in the Medicare and Medi-Cal Programs to post the resident census and the total number and actual hours worked by licensed nurses and certified nurse aides  (42 CFR 483.30(e)) [Exhibit A]. These emergency regulations will extend this obligation to all licensed SNFs.  

(e) EFFECT ON SMALL BUSINESSES

The Department has made the initial determination that the implementation of these emergency regulations will affect small businesses.

(f)   Housing Costs Determination
The Department has determined that these emergency regulations will not affect housing costs.
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	444 W. Lexington Avenue, El Cajon CA 92020
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	elong@sheahealth.com
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	Parkview Julian Convalescent
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	1801 Julian Avenue, Bakersfield Ca 93304
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	Parkview Julian Convalescent/ Staff Member
	1801 Julian Avenue, Bakersfield Ca 93304
	180
	

	Petula Evans
	Parkview Julian Convalescent/ Staff Member
	1801 Julian Avenue, Bakersfield Ca 93304
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	Kelly Lewis
	Parkview Julian Convalescent/ Staff Member
	1801 Julian Avenue, Bakersfield Ca 93304
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	Parkview Julian Convalescent/ Staff Member
	1801 Julian Avenue, Bakersfield Ca 93304
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	Linda Suniga
	Parkview Julian Convalescent/ Staff Member
	1801 Julian Avenue, Bakersfield Ca 93304
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	Heidi Vickers
	Ramona Manor Convalescent Hospital/ VP-Operations
	485 West Johnston Avenue, Hemet, CA 92543
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	San Mateo Convalescent Hospital Adult Care Program/ Administrator
	453 North San Mateo Drive San Mateo CA 94001
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	Donna Clark
	San Mateo Convalescent Hospital/ RN, DON
	453 North San Mateo Drive San Mateo CA 94001-2453
	64, 274, 350
	

	Maria Cardiz
	San Mateo Convalescent Hospital/CNA, RNA
	453 North San Mateo Drive, San Mateo, CA 94401
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	Service Employees International Union, SEIU/Director, Government Relations
	1007 7th Street, 4th Floor, Sacramento, CA 95814
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	Daniel Smith
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	15 E. Thruman Avenue, Suite A, P.O.Box 1479, Porterville, CA 93258
	373
	

	Norma Heaton
	Solheim Lutheran Home/Executive Director-Aging Services of Cal. Staff Member
	2236 Merton Avenue, Los Angeles, CA 90041
	385
	

	Charlotte Rolle
	Sub-Acute Saratoga Childrens Hospital
	13425 Sousa Lane Saratoga, Ca 95070
	66, 267
	

	Rodger Groves
	Sun City Convalescent Center/ Executive Director
	27600 Encanto Drive Sun City, Ca 92586
	50,104,136, 222, 254
	

	Kim Whitney
	Sutter Roseville Medical Center/ Director of Nursing, STARS Unit
	1 Medical Plaza, Roseville, CA 95661
	381
	whitneK@sutterhealth.org

	Scott Fife
	The J Paul Getty Trust/ Sr. Safety Officer
	1200 Getty Center Drive, Los Angeles, CA 90049
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	Brett Watson
	The Venturan/Administrator
	4904 Telegraph Road, Ventura, CA 93003
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	brettw@vth4u.com

	Karlen Kane
	Tyler & Wilson, LLP
	5455 Wilshire Blvd, Suite 1952, Los Angeles Ca 90036
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	Tyler & Wilson, LLP
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	Farnaz Kashefi
	Tyler & Wilson, LLP
	5455 Wilshire Blvd, Suite 1952, Los Angeles Ca 90036
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	Cassandra V. Stajduhar
	Tyler & Wilson, LLP
	5455 Wilshire Blvd, Suite 1952, Los Angeles Ca 90036
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	Shilpa R. Dharwadkar
	Tyler & Wilson, LLP
	5455 Wilshire Blvd, Suite 1952, Los Angeles Ca 90036
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	Petra Watson
	Valley Convalescent Hospital & Rehab
	919 Freedom Boulevard PO Box 1330 Watsonville Ca  95077
	73, 323, 354-A
	

	Richard Murphy
	Valley Convalescent Hospital & Rehab/ Administrator
	919 Freedom Boulevard PO Box 1330 Watsonville Ca  95077
	71,176, 322
	

	Rob Ditlevsen
	Valley Convalescent Hospital & Rehab/ Administrator
	919 Freedom Boulevard PO Box 1330 Watsonville Ca  95077
	74,174, 325, 354
	

	Janis Nissly
	Valley Convalescent Hospital & Rehab/ Director of Staff Development
	919 Freedom Boulevard PO Box 1330 Watsonville Ca  95077
	72, 175, 324, 353
	

	Lynn Gann
	Valley Convalescent Hospital/ Nursing Home Administrator
	1205 8th Street Bakersfield, Ca 93304
	40,97,126,153,245, 280, 348
	

	Shideh Afshar
	Valley Palms Care Center/Administrator
	13400 Sherman Way North Hollywood Ca 91605
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	Corey Wright
	Vienna Nursing Rehabilitation Center/ Administrator
	800 South Ham Lane Lodi, Ca 95242
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	Ronald G. Cadwell
	Village Square Nursing and Rehabilitation Center/ NHA-Executive Director
	1586 West San Marcos Blvd. San Marcos, CA 92078
	221
	

	Terry Steege
	Waterman Convalescent Hospital/Administrator
	1850 N. Waterman Avenue, San Bernardino, CA 92404
	290
	

	Darnelle Zimmerman
	Waters Edge Skilled Nursing Facility/ RN
	2401 Blanding Avenue, Alameda, CA 94501
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	darnelle.zimmerman@gmail.com
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	Katrina Anderson
	Aging Services of California/ Regulatory and Clinical Consultant
	5189 Hospital Road, Mariposa, CA 95338
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	Lilah Pinchera
	California Association for Nursing Home Reform-CANHR
	1959 Wright Street, Sacramento, CA 95825
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	catw2020@yahoo.com

	Ruby Guzman
	California Hospital Association/Vice President
	3805 Jenkins Way, San Pablo, CA 94806
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	rubycna@yahoo.com

	Lori Costa
	Hooper, Lundy& Bookman, LLP-(legal representation for CAHF)
	1315 I Street, Suite 100, Sacramento, CA 95814
	406
	loricosta@comcast.net

	Norma Heaton
	John C. Fremont Healthcare District & CAHF Nurses Council, Central Valley Region
	2236 Merton Avenue, Los Angeles, CA 90041
	407
	

	Mark Reagan
	Lodi Memorial Hospital
	575 Market Street, Suite 2300, San Francisco, CA 94105
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	Pauline Richards
	SEIU-UHW Union
	16704 Sir Bartone Way, Moreno Valley, CA 92551
	409
	

	Angela Gomez
	Service Employees International Union, SEIU
	6358 S. Hover Street, Los Angeles, CA 90044
	410
	

	Irma Baird
	Service Employees International Union, SEIU
	13197 Benson Avenue, Chino, CA 91710
	411
	

	Patricia Blaisdell
	Service Employees International Union-SEIU/ State Council
	1215 K Street, Suite 800, Sacramento, CA 95814
	412
	

	Prescott Cole
	UHW Union
	650 Harrison Street, 2nd Floor, San Francisco, CA 94107
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	prescotte@canhr.org

	Tamara Rasberry
	UHW Union
	910 K Street, Suite 300, Sacramento, CA 95814
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	UHW Union
	2446 S. Madison, Stockton, CA 95206
	416
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	UHW Union
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	Roseanne Dimenco
	UHW Union
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	Late-Submit Comment Letters
	
	
	
	

	Name
	Organization & Title
	Address
	Comments Letter #
	Email Address

	Peggy Blum
	Del Rosa Villa
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	M. Santana
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Addendum 2:  Summary and Response

To Comments on the Emergency Regulations

(45-Day Public Notice)
1. Direct Caregivers

A. Comment: The Department’s arbitrary creation of a very limited and unclear definition of ‘direct caregiver’ is too narrow. Direct caregiver tasks should include all aspects of nursing services already listed at 22 CCR 72311, which include planning, identifying, developing, implementing, and reviewing care provided to residents.
Commenters: 1-70, 248.6, 375, 379.2., 382.10, 384.1, 386.3, 386.6, 386.19, 387.1, 390, 392, PH 406.1
Department Response: The commenters object to the limitation to individuals “while actually providing care to patients” as part of the definition of “direct caregiver” in the emergency regulation. The limitation was designed to eliminate the hours worked in non-care giving activities by those individual who otherwise met the definition of direct caregivers in meeting the emergency regulations’ staffing requirement. To provide a more precise limitation the Department eliminated the phrase “while actually providing care to patients,” and substituted the phrase “while performing nursing services as described in sections 72309, 72311 and 72315.”

B. Comment: The regulations presume (1) that the only "direct care" that is provided in a facility is done by CNAs, LVNs, or RNs, and (2) that direct care is only delivered at the bed-side.
Commenters: 248.5-291.5

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations, as described in 1.A. above, will address this concern.

C. Comment: Under the proposed regulations there is currently no way to account for an RN Supervisor’s hours unless he/she is given a specific room/patient assignment. Facilities employ RN Supervisors to assist each licensed staff member as necessary and to triage problems.
Commenters: 248.7-291.7

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations, as described in 7.H. below, will address this concern.

D. Comment: A facility should be able to count administrative staff, such as the Assistant Director of Nursing Services, as direct caregivers when they are providing nursing services to patients.
Commenter: 382.10

Department Response: As long as the administrative staff meet the definition of direct caregivers, and are not otherwise excluded by statute or regulation, e.g., the Director of Nursing Services in facilities larger than 60 beds (Health and Safety Code Section 1276.5(b)(2)), they may be included as direct caregivers.

E. Comment: Nurse assistants should be included in the definition of “direct caregiver.”
Commenter: 386.3

Department Response: The commenter objects to the Department’s definition of direct caregiver. The commenter objects to the definition’s limiting the definition of direct caregiver to registered nurses, licensed vocation nurses and certified nurse assistants, and not including aides, nursing assistants and orderlies as permitted under current law. However, subsection (a)(1) of section 1276.65, the statute the emergency regulation is designed to implement states: “‘Direct caregiver’ means a registered nurse, as referred to in Section 2732 of the Business and Professions Code, a licensed vocational nurse, as referred to in Section 2864 of the Business and Professions Code, a psychiatric technician, as referred to in Section 4516 of the Business and Professions Code, and a certified nurse assistant, as defined in Section 1337.” Although this provision does not give the Department the authority to include persons not specified in the statutory definition of “direct caregiver” in the regulatory definition, the Department agrees that the Legislature did not mean to change the current practice of allowing nursing assistants in training programs to be counted as direct caregivers when they are actually providing care to residents. The Department has amended the emergency regulation to include nursing assistants in training programs in the definition of direct caregivers when they are actually providing care to residents.

F. Comment: The failure of the Department to include nursing assistants in the calculation of NHPPD will raise the cost of providing care in facilities that use nursing assistants as direct caregivers.
Commenters: 386.5, 387.2, 390

Department Response: As noted above, the Department believes the amendments made to the emergency regulations, as described in 1.E. above, will address this concern.

G. Comment: The regulations need to state that breaks may not be included in caregiver time.
Commenters: 378, 393.3, 394.3, 395.3, 396.3, 397.2, 400.5

Department Response: The Department has amended the emergency regulations to specify which breaks and periods of training may be included in the direct caregiver time, and which ones may not. As the direction from the Legislature was to convert the current 3.2 nursing hours  per patient day into ratios, the Department did not believe it should amend the emergency regulations in a way that would change the method it currently uses to determine how caregiver time is defined.

H. Comment: The Department must spell out the methodology for determining full-time equivalents within this section of the regulation, and direct facilities to exclude all time spent outside of care giving activities, specifically excluding time spent at lunch, breaks and training.
Commenters: 378, 393.6, 394.6, 395.6, 396.6, PH 414.5

Department Response: The Department acknowledges this comment, and believes the amendments it has made to the emergency regulations address the request that the methodology for determining full-time equivalents be spelled out. As noted above, in order that it not change the way it currently determines a facility’s compliance with providing the required 3.2 nursing hours per patient day, the Department will allow some breaks and time spent in some training to be counted as care giving time.

I. Comment: The Department should allow Med Techs to pass meds as they do in assisted living settings.
Commenter: 401.3

Department Response:  Medication administration requirements in skilled nursing facilities are addressed in Section 72313. This rulemaking pertains to establishing a nursing staff-to-patient ratio. The comment advocating for a change in the emergency regulations pertaining to medication administration is outside the scope of this rulemaking. 

J. Comment: Facilities allow administrative employees to use nursing hours that are needed by direct caregivers.
Commenter: PH 419.2

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations that specify when administrative staff may be included as direct caregivers, as described in 1.D above, will address this concern.
2. Waivers/Program Flexibility Process
A. Comment: The Department’s regulations require facilities to meet the staffing ratios for the day, evening, and night shifts unless they are granted program flexibility (section 72329.1(g)(5) and (j).
Commenters: 71.1-134.1, 384.6, 385.1, 385.3, 386.20, 387.2, PH 406.3

Department Response: The commenters have misread the provisions in the emergency regulation (section 72329.1) regarding waivers. The emergency regulation does not address how the Department will respond to requests for program flexibility. The emergency regulation simply requires that the procedures (section 72213) facilities use for requesting program flexibility and that the Department uses to respond to requests for program flexibility be used when facilities request waivers under this section. As a procedure that can be used for implementing the waiver process already exists, the Department did not see any need to invent a new procedure for that process.

B. Comment: The statute specifically requires the Department to develop a procedure for facilities to apply for waivers. The program flexibility process has historically been abused by CDPH and is arbitrary and capricious. Further, the emergency regulations provide no standards or guidance to providers on how "program flexibility" determinations will be made, and there is no time line for which CDPH must provide a response to the provider. The program flexibility process has historically been abused by the CDPH in other regulatory settings. In a recent Superior Court case brought by a number of skilled nursing facilities and CAHF against the Department, the court determined that an analogous lack of timetables or standards for program flexibility was arbitrary and capricious. (Parkside Special Care Center, et al. v. Shewry (Super. Ct. San Diego County, 2006, No. GIC 860574) Order, p. 9-10.)
Commenters: 71.2-134.2, 384.6, 403.3

Department Response: Although the commenters might believe that, “[t]he program flexibility process has historically been abused by CDPH and is arbitrary and capricious,” the Department does not share this belief and will continue to use the process currently required by both statute and regulation. In the case cited by commenters, the court’s concern was that a regulation authorized facilities to seek the Department’s permission to alter a form without specifying that the program flexibility process needed to be used. The Department believes that any challenge to the provisions of section 1276 of the Health and Safety Code or section 72213 need to be raised in a different forum, as amendments to the statute need to be made by the Legislature, and amendments to section 72213 of the California Code of Regulations are not the subject of the current rulemaking. 

C. Comment: The Department's proposed regulations provide insufficient oversight of the waiver process because they do not direct facilities to show that their waivers indeed address the needs of individual patients. Commenters request that the regulations require specific standards to be met before a waiver request is granted.
Commenters: 377.3, 378, 393.12, 394.12, 395.8, 396.12, 397.6, PH 414.3

Department Response: At this time the Department believes that the use of the program flexibility procedures specified in section 72213 to process waiver requests will be sufficient to enable the Department to assure that any waivers granted will meet the requirements of section 1276.65.

D. Comment: The rules require that waivers for staffing ratios must be obtained if a facility serves higher acuity residents and if the ratios established will be different than the proposed ones, even if the ratios are at levels better than those published.
Commenter: 382.7

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to eliminate ratios for CNAs and shift ratios for LNs will address this concern.

E. Comment: The waiver process is unrealistic and cumbersome as it requires any facility that schedules on a basis of other than three 8-hour shifts per day, or that chooses to schedule more licensed nurses than certified nurse assistants to apply for a waiver, and commenters are concerned that even though these circumstances are unlikely to change from one year to the next, the provider will be required to re-apply on an annual basis.
Commenters: 399.5, PH 403.4

Department Response: The Department agrees that any facility that schedules on a basis of other than three 8-hour shifts per day will need to apply for a waiver, but the Department could not adopt regulations that would address all of the different shift configurations used by facilities and believes the waiver process was required by the Legislature to accommodate facilities that had shifts that varied from the standard. The Department believes that the amendment made to the emergency regulations addresses the commenters’ concerns regarding the substitution of licensed nurses for CNAs. The Department considers the requirement that the facility confirm the need for a waiver on an annual basis reasonable.
3. Shifts: 

A. Comment: The Department is mandating a single pattern of eight-hour shifts when the care delivery model is shifting to resident-directed care.
Commenters: 135.1-192.4, 381, 382.5, 383, 384.2, 384.3, 387.4, 389.3, 398.1, 398.3, 399.1, 399.4, 401.1, PH 403.1, PH 407.2, PH 412.1, PH 413.1

Department Response: The Department decided that it would impossible to mandate a staffing ratio that would cover all the shift permutations used by skilled nursing facilities in California. The majority of facilities in California use a three equal shift 24-hour work day, and the Legislature uses this shift pattern when it addresses staffing requirements in Health and Safety Code section 1276.2. The Department therefore decided to base the ratio on that model. However, since the Legislature evidently realized the impossibility of finding a “universally applicable ratio” it required the Department to include a procedure for facilities to seek a waiver from the Department from the ratios it developed. Facilities that employ a workday that does not match the three equal shift one may use this waiver procedure to continue to use the workday definitions they currently provide.

B. Comment: The staffing requirements will hamper facilities’ ability to admit and readmit residents from acute hospitals, which occur at any time, and will cause facilities to be cited for non-compliance with bed hold and residents’ rights regulations.
Commenters: 193.5-247.5

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to provide facilities with more flexibility in assigning CNAs and LNs and allowing the use of partial FTEs will address this concern.

C. Comment: The regulations are not clear about what happens if a resident is admitted or returns from a bedhold in the middle of a shift.
Commenters: 248.3-291.3

Department Response: The Department believes the amendments made to the emergency regulations, as noted in 3.B. above, will address this concern. 

D. Comment: These regulations will decrease direct care where needed to supply additional nurses and nursing assistants on shifts where they are not needed, unfortunately, at a great cost.
Commenters: 373.2, 379.4

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations, as noted in 3.B. above, will address this concern.

E. Comment: The regulations should create a minimum ratio per shift that must be met "at all times."
Commenters: 377.2, 397.1, 397.3, 415.2

Department Response: The Department believes that the current emergency regulations and the amendments to the emergency regulations do require that facilities meet a minimum ratio per shift by stating that the specified ratios mandate “at least one direct caregiver” for the number of patients specified.

F. Comment: The direct caregiver ratio should be calculated on a 7 hour work day to account for breaks, and other time away from direct care-giving .
Commenters: 378.3, PH 414.4

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations that make it clear that a facility must use full time equivalents in its ratio calculation will eliminate this concern.

G. Comment: A 7.5 hours per (CNA) shift is the most prevalent practice in the nursing home industry and the adoption of the proposed emergency regulation will require the adoption of an 8-hour shift.
Commenter: 379.3

Department Response: The commenter is correct. As described earlier, the ratios are based on three equal 8-hour shifts. If the commenter wishes to use other shift configurations, it will be able to do so if it applies for and the Department grants a waiver from the shifts required by the emergency regulation.

H. Comment: Mandated ratios will create a resident assignment problem for units which are not necessarily configured on multiples of the staff to patient ratio numbers. 
Commenters: 385.4, 398.2, 399.3

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations, as noted in 3.B. above, will address this concern.

I. Comment: The Department could reduce the cost of implementing these regulations if it permitted facilities to use fractions to meet the ratio requirements and to round down where appropriate.
Commenter: 386.7

Department Response: The amendments to the emergency regulations will allow facilities to use partial full-time equivalents, or fractions, to meet the ratios, but the Department does not believe it can authorize a facility to “round down” in a manner that would reduce the staff to less than 3.2 nursing hours per patient day; to allow the facility to “round down” could result in staffing at less than the required 3.2 nursing hours per patient day.

J. Comment: The Legislature did not specifically intend for the Department to create "per shift" ratios and the creation of three "shifts" by the Department for these ratios is arbitrary and capricious.
Commenters: 386.17, PH 408.1, PH 412.4

Department Response: The Department understands that not all facilities use a standard 3 8-hour shifts per day, or that the shifts they use do not fall into the normal “day,” “evening” and night” definitions. The Department believes that the Legislature also understood that, and for that reason required the Department to include provision for a waiver of the regulatory ratios in the emergency regulation. As noted earlier, the Legislature recognized the shift pattern included by the Department in this emergency regulation when it authorized, in section 1276.2 of the Health and Safety Code,  the substitution of a licensed vocational nurse on the “evening and night shifts” at facilities that could not obtain the services of a registered nurse when required. Additionally the federal posting requirements contained in section 483.30 Title 42 of the Code of Federal Regulations also refer to shift requirements. Finally, unless ratios are required by shift, the posting required by the statute would be meaningless as it could provide no additional information to that already required by the federal regulation; this would defeat one of the purposes of the legislation which was to make it easier for individuals to determine whether a facility was in compliance with staffing requirements.

K. Comment: The establishment of "per shift" ratios also violates California labor laws, since under section 500 of the California Labor Code, employers are allowed to define their own "workday," "workweek," and "alternative workweek."
Commenters: 386.18, 387.3, 399.1

Department Response: The Department believes that facilities may continue to utilize the provisions of section 500 of the Labor Code by seeking a waiver from the ratios as provided in the emergency regulation.

L. Comment: Commenter asks what its obligation would be if it needs to comply with the regulation’s requirements "at all times."
Commenter: 389.2

Department Response: The Department believes the amendment to the emergency regulation specifying the use of full time equivalents addresses the commenter’s concerns.
M. Comment: The emergency regulation makes it impossible for the facility to "pad" schedules to allow for sick calls. 
Commenter: 389.4

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations, as noted in 3.B above, will address this concern.

N. Comment: Different patients have different needs.
Commenter: PH 409

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations will address this concern by providing facilities with more flexibility in making caregiver assignments.
4. Ratios
A. Comment: The Department arbitrarily determined that a population that is largely asleep needs high staffing at night. 
Commenters: 135.2-192.2, 373.1, 376.2, 382.4, 389.3, 391.1, PH 407.1

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to change shift ratios from CNAs to direct caregivers and to remove shift ratios for LNs will address this concern.

B. Comment: The Department is ignoring the nursing shortage, which will make it impossible to hire more nursing staff. 
Commenters: 135.3-192.3, 373.3, 382.8, 382.12, 386.16, 387.6

Department Response: The Department acknowledges this comment, and believes the amendments it has made to the emergency regulations will minimize this concern, as it expects the amendment will decrease the number of staff facilities might need to employ.

C. Comment: The specified staffing numbers per shift are arbitrary and ignore facility operations and patient care needs.  
Commenters: 193.1-247.1

Department Response: After over 5 years of attempting to perform an exact conversion of 3.2 nursing hours per patient day into a single ratio, the Department determined it would be impossible to accomplish this result. As the Legislature would not require a state agency to do the impossible, the Department decided that the only way to accomplish the statute’s mandate would be to require a ratio that could apply to all skilled nursing facilities, even though it might result in minimally increasing the staffing in those facilities to more than 3.2 nursing hours per patient day in some instances. The Department has amended the emergency regulations to more closely approximate current facility staffing patterns.

D. Comment: Commenters’ facilities currently meet and or exceed 3.2 nursing hours per patient day in a 24 hour period, but to meet the specified ratios on the night shift, they will be required to move licensed nursing staff from the day or evening shifts to be in compliance with the night shift licensed nurse ratios. 
Commenters: 193.3-247.3

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to eliminate shift ratios for LNs will address this concern.

E. Comment: The proposed mandated ratios do not allow for resident needs, acuity levels or available staff.
Commenters: 374, 379.1, 381, 382.3, 383, 384.3, 398.1, 399.1, 399.4, PH 412.1, PH 413.1

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to eliminate shift ratios for LNs and to allow more flexibility in assignments will address this concern.

F. Comment: Facilities should not be penalized for making alterations in staff-to-patient ratios if a sick call in occurs or there are new admissions.
Commenter: 382.6

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations, as noted in 4.E. above, will address this concern.

G. Comment: Staffing ratios should take into account all levels of staff, including specialty aides who may assist during meals. Many facilities have established enhanced dining and hydration programs which utilize this extra level of trained staff. This too is considered to be part of patient care. While they do not work the entire 8-hour shift, credit should be given towards staffing ratios for meal times and other related caregivers, even if they work less than 8 hours. Medicare recognizes these levels of staff as part of direct care and so should the Department.
Commenter: 382.9

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to allow facilities to use partial FTEs will address the commenter’s concern regarding shifts. The Department does not believe it can include individuals as direct caregivers unless they meet the statutory and regulatory definitions.

H. Comment: The Department's emergency regulations fail to establish "staff-to-patient ratios for direct caregivers," as required by Section 1276.65. 
Commenters: 386.2, 399.2, PH 412.2

Department Response: The Department agrees with this comment and has amended the emergency regulation to provide for staff to patient ratios for direct caregivers, with a separate staff to patient ratio for licensed nurses.

I. Comment: There is no rational basis for the ratios required by the Department.
Commenter: 386.8

Department Response: The Department believes that the selection of ratios based on current facility staffing patterns provides a rational basis for the ratios.

J. Comment: Commenter has reviewed data from the Office of Statewide Health Planning and Development, and does not believe those data support the Department’s conclusion that a facility needs to employ one licensed nurse for every two CNAs.
Commenter: 386.10

Department Response: The Department has reviewed more current data now in its possession (Exhibit I), and has adjusted the ratio of licensed nurses to CNAs originally required by the emergency regulations.

K. Comment: The regulations need to state that the staffing ratios are minimum requirements.
Commenters: 378, 393.4, 394.4, 395.4, 396.4

Department Response: The Department agrees with this comment, and has made the change as requested.

L. Comment: There is no consideration given to acuity issues.
Commenters: 401.1, PH 412.2

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations will address this concern by providing facilities more flexibility.

M. Comment: The Department needs to show credible proof that ratios improve patient care.
Commenter: 401.4

Department Response: The Legislature has already made this decision in enacting AB 1075.

N. Comment: Proceeding with mandated staffing ratios has a potential to jeopardize an already fragile health care system as it will only serve to back up already clogged patient access, beginning with the emergency departments, extending through med surg and into ICU.
Commenter: PH 413.2

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to allow more flexibility and to remove shift ratios for LNs will address this concern.
5. Cost
A. Comment: If facilities do hire more staff, it will increase their costs and increase costs to the Medi-Cal program.
Commenters: 135.4-192.4, 352.2, 389.1, 391.2, PH 407.3

Department Response: The Department agrees with this comment, and expects that is why the Legislature required that an appropriation occur before the ratios go into effect.

B. Comment: Commenter will be forced to add at least 12 additional staff, per facility, per resident day, and this will cost its facility at least $3,369,586 annually to implement the staff to resident ratios required by these regulations.
Commenters: 352.2-368.2

Department Response: The Department acknowledges this comment, and believes the amendments it has made to the emergency regulations will minimize this concern, as it expects the amendment will decrease the number of additional staff facilities might need to employ.

C. Comment: These regulations will cost facilities around $480/day, $175,200/year. 
Commenters: 352.3-368.3

Department Response: The Department has no way of verifying the cost estimates provided by commenters. However, the amendments to the emergency regulation result in a reduced cost to the facilities and the State than that originally estimated.

D. Comment: It is clear that rounding up to the next caregiver significantly increases state and other related costs unnecessarily. The aggregate cost impact related to implementation of these regulations is not accurately disclosed within the ISOR, and the cost impact to California's healthcare system is significant.
Commenters: 352.4-368.4

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to allow facilities to use partial FTEs will minimize this concern, as it expects the amendment will decrease the number of additional staff facilities might need to employ. The Department believes that the cost estimates in the ISOR are accurate, though they shall be reduced because of the amendments made to the emergency regulation.
E. Comment: This will increase costs to facilities and facilities need to be reimbursed for the increased costs. Commenters add that they are not against increasing staffing ratios, but that the funding needs to support these changes and organizations that provide such a needed service to our communities. 
Commenters: 369, 382.1

Department Response: The Department agrees that some increased costs will occur when these emergency regulations become operational. As they will not become operational until the Legislature has appropriated the funds needed to reimburse facilities for these increased costs, facilities will be reimbursed.

F. Comment: There may be some appropriate cost attributable to the regulations because of the "rounding up" of the numbers of staff on a particular shift. However, without more detailed information about the cost estimate for these regulations, commenters reject the estimate as too high.
Commenters: 377.6, PH 415.3

Department Response: The cost estimate came from the Department of Health Care Services and the Department believes it is accurate. The Department believes the amendments made to the emergency regulations will address this concern.

G. Comment: The appropriation of an inflated amount should not be a condition of implementing the regulations; commenters question the accuracy of the estimated costs for these emergency regulations. Commenters suggest that experts outside of the Department be consulted.
Commenters: 378.1, 397.5

Department Response: As noted above, the cost estimates were provided by the Department of Health Care Services. The Department does not believe that experts outside of the Department would provide a substantially different estimate. However, the Department made amendments to the emergency regulations that result in reduced cost estimates.

H. Comment: Commenters are concerned that the estimated funding projection is too low in the long run.
Commenters: 382.2, 386.11

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations will lessen the commenters’ concern, as the amendments do not increase the number of added staff as much as is required under the ratios specified in the emergency regulations. While the Department also believes that the original funding estimate is correct, that estimate has been recalculated to reflect the amendments to the emergency regulations. The commenters are reminded that facilities may be reimbursed for future increases under SB 1629.

I. Comment: Commenter is concerned about the cost impact the mandatory ratios will have on smaller facilities.
Commenter: 385.2

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to remove shift ratios for LNs and to allow facilities to use partial FTEs will address this concern.

J. Comment: The fiscal information provided by the Department is not accurate.
Commenter: 386.14

Department Response: As noted above, the cost estimates were provided by the Department of Health Care Services and accurately reflect the requirements of the emergency regulations. However, amendments to the emergency regulations resulted in changes to cost impacts. The Department believes the new fiscal information based upon the revision of the ratios will address the commenter’s concern.

K. Comment: The regulation violates the requirement that your office can not impose changes with a fiscal impact greater than 200 Million. Its impact will be double that!
Commenter: 387.7

Department Response: The Department is unable to respond to this comment as it cannot find the prohibition to which the comment refers. However, if the commenter’s statement is accurate, we note that the original fiscal impact to the General Fund, subject to an appropriation by the Legislature, is $103,844,000 (see the Fiscal Impact Estimate in the Public Notice document). Amendments to the emergency regulation result in reduction of this original estimate. 

L. Comment: An appropriation should not be needed because AB 1629 provides the reimbursement required by the statute. 
Commenters: 378, 393.1, 394.1, 395.1, 396.1, 397.4, 400.4, PH 414.1, PH 415.4

Department Response: The Department believes that the plain language of section 1276.65(i) requires the Department to follow its mandate.

M. Comment: The fiscal estimate is vastly inflated because the establishment of the staff to patient ratios will not create any new costs to the State for reimbursing nursing homes to staff up to the minimum 3.2 nursing hppd requirement or to reimburse those facilities that already exceed the standard. If there are any new State costs created by the staff to patient ratios, it is only for the incremental staffing increases above the 3.2 hppd requirement that may be required to meet the ratios, and only for those nursing homes that don't already meet the ratios. 
Commenters: 378, 393.2, 394.2, 395.2, 396.2, 400.3, PH 414.2

Department Response: The Department believes that the cost estimate it has received from the Department of Health Care Services is accurate. Although the  Department believes the changes made to the way it calculates the staffing ratios in the amendments to the emergency regulations will reduce the cost estimate, it also considers that the initial ratios that required the rounding up of the number of CNAs and licensed nurses both daily and on each shift, drove the cost well above what one would expect if the calculation was made using mathematical figures rather than individuals.

N. Comment: Section 1276.65(c)(1) unequivocally obliges the Department to develop regulations that "become effective August 1, 2003," and to do so "[n]otwithstanding any other provision of law." Thus, by its plain language, Section 1276.65(c)(1) makes the Department's obligation to develop regulations that become effective August 1, 2003 an absolute duty irrespective of what any other provision of law says, including Section 1276.65(i). Accordingly, the Department's attempt to subordinate its obligation to issue regulations pursuant to Section 1276.65(c)(1) to a budget appropriation discussed in Section 1276.65(i) fails under the plain language of the statute.
Commenter: 400.2

Department Response: The Department believes that since the appropriation requirement is contained in the same section as the phrase “notwithstanding any other provision of law,” it is not subject to exclusion from consideration by the Department. If commenter’s interpretation is correct, the appropriation requirement is rendered meaningless and one would believe, if meaningless, the language would not be present in the statute.

O. Comment: With the new funding cuts that are proposed, distinct parts SNFs stand to lose a percent of their rates.
Commenter: PH 403.2

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations will eliminate much of the additional funding the emergency regulation might have required. The Department believes any concerns about proposed budget cuts are outside the scope of this rulemaking and should be expressed to the Legislature.
6. Rounding Up
A. Comment: Rather than “convert” the 3.2 nursing hours as directed by statute, the Department has decided to “round-up” to the next caregiver. 
Commenters: 193.2-247.2

Department Response: Because of the language of the statute, “…shall convert the existing requirement….for 3.2 nursing hours per patient day of care and shall ensure that no less care is given than is required by pursuant to Section 1276.5 of this code and Section 14110.7 of the Welfare and Institutions Code,” the Department did not believe that it could select a ratio that might allow facilities to provide less than 3.2 nursing hours per patient day, so the only ratio that could be required would need to provide for staffing at or above 3.2 nursing hours per patient day. If the Legislature had not envisioned that the conversion would cause an increase in staffing, it would not have included the requirement in section 1276.65(i) that made the implementation of the staffing ratios contingent on an appropriation.

B. Comment: Because the Department has decided  to "round-up" to the next caregiver, if its  facility has a census of 90 patients and admits another, it must also add an additional licensed nurse and an additional certified nursing assistant to care for 1 additional patient.
Commenters: 193.4-247.4, 382.4, 386.4, 386.8

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to remove shift ratios for CNAs and LNs will address this concern.

C. Comment: The Department has created arbitrary ratios that ignore the legislative’s directive to “minimize additional state costs” by requiring facilities to “round up.” 
Commenters: 352.1-368.1, 384.7, 386.13, PH 408.3

Department Response: The Department believes that it has complied with its Legislative mandate by developing staffing ratios that convert the 3.2 nursing hours per patient day staffing requirement into ratios that minimize the need for facilities to add any more staff than needed to comply with the staffing requirement. However, the Department also agrees with other commenters that the statute did not require the Department to develop separate ratios for unlicensed direct caregivers; the only ratios required by the statute was one for direct caregivers and within that a separate one for licensed caregivers. As a result, the Department has recalculated the ratios within this framework. It has developed an overall ratio for direct caregivers, as well as a ratio for direct caregivers by shift. It has also developed a ratio for licensed caregivers, but will leave it within a facility’s discretion, as limited by other legislative and regulatory requirements, to determine to what shifts the licensed caregivers will be assigned. The Department continues to base the requirement on three eight-hour shifts, since, as explained earlier, this is the most common method of staffing now used by facilities, as well as the one used by the Legislature when specifying the requirement for the assignment of registered nurses. Facilities that currently use other shift configurations because of the needs of their residents may request a waiver so they can continue to use their current practice.
7. Posting Requirements
A. Comment: This proposed regulation expressly conflicts and is contradictory to Health and Safety Code section 1276.65(f) which requires that the posting requirement be done in a "manner pursuant to federal requirements."
Commenters: 248.1,-291.1, 382.13, 384.4, 386.21, 387.5, PH 406.2

Department Response: Commenters object to the fact the emergency regulation requires facilities to post more information than is required by federal law as the statute only required facilities to post information in “a manner pursuant to federal requirements.” The quoted language does not require that the process chosen by the Department mirror the federal requirements. In fact the same subsection of the statute quoted goes on to require the posting to include the staffing requirements developed pursuant to the statute. This is what the emergency regulation requires. 

B. Comment: At various times during the day, CNAs and licensed nurses (LVNs or RNs) have responsibilities that are not workable if they must only care for a specific resident.
Commenters: 248.4-291.4, 399.6

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations, as noted in 7.H. below, will address this concern.

C. Comment: The regulations should also require the staffing information posted to include the name of the person responsible in the facility for ensuring compliance with the ratios and a toll-free telephone number that would allow residents, family members, workers and others to communicate with the Department to complain about staffing that does not comply with the regulations.
Commenter: 377.4

Department Response: The Department believes this is not necessary, as the person in the facility who is responsible for complying with all statutory and regulatory compliance is the Administrator, and the facility is already required to post the telephone number of the District Office responsible for the facility; the District Office telephone number is toll-free.

D. Comment: The posting requirement is duplicative as it is already required by federal regulations, and the posting of the information will also lead to the greater risk of generating class action lawsuits by identifying facility staff which will serve to increase costs to SNFs and the state Medi-Cal program, thus leading to increased mandatory pass-through medical (sic) compensation for this type of litigation.
Commenter: 382.13

Department Response: The Department’s amendment to the emergency regulation allows facilities to use the form they now use to comply with the federal posting requirements to comply with some of the emergency regulation’s posting requirements; therefore, no duplicative information should need to be posted. Staff members are already required to identify themselves to the public by wearing name tags, under section 72501(h).

E. Comment: Reference to a “form required" by federal law should be removed, since the federal government does not require a specific form be used.
Commenter: 386.22

Department Response: The commenter is correct in its contention that the federal government does not require the use of a specific form. The emergency regulation has been amended to make it clear that facilities may use the form that they currently use to comply with the federal requirements, not one mandated by the federal government.

F. Comment: The posting requirements should match federal requirements that facilities post the nurse staffing information at the beginning of each shift, present the data in a clear and readable format, post the information in a prominent place readily accessible to residents and visitors, and give the public access to the records.
Commenters: 378, 393.11, 394.11, 396.11

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations address the commenters’ concern by requiring facilities to provide information required by the Department in addition to that required by the federal regulation.

G. Comment: The posting requirements violate employee privacy rights.
Commenter: 398.4

Department Response: Staff members are already required to identify themselves to the public by wearing name tags, under section 72501(h).

H. Comment: The posting requirements do not match facility staffing assignment.
Commenter: 399.6

Department Response: The Department believes that the amendments to the emergency regulations address this concern, as the requirement is to post the direct caregiver’s primary assignment. This provides the facility with the flexibility it needs to reassign caregivers temporarily when other caregivers require their assistance. 
8. Documentation
A. Comment: Under the federal posting requirements, facilities are required to keep their staffing assignment records for 18 months. The regulations expressly conflict with this requirement by requiring facilities to keep this documentation for three (3) years. This conflicts with the statutory requirement that the regulations comply with federal requirements. 

Commenters: 248.2-291.2, 384.4, 386.24

Department Response: The Department decided to require facilities to retain these records for three years, as that is the mandate that facilities must already meet to comply with section 226 of the Labor Code.

B. Comment: The rules require that payroll records and staffing schedules be available to provide to the Department within ten (10) days of such a request or the facility will be required to stop all admissions until the facility can prove that it has the adequate staff to care for patients. This seems to create an effort to harm a facility serving patients when the facility may not have done anything wrong.

First, the key people who would collect this information for the state may be on vacation when the request comes in. In other words, there may be legitimate reasons that a facility cannot get the information requested in within the ten (10) days. However, the facility's revenue stream is immediately penalized by not allowing for new admissions when the Department has not yet even proven that a quality of care problem exists.

Many facilities work with consulting management firms that have contracted with a large automated payroll support organization to perform payroll in another location. It may take all parties a reasonable period of time to collate the information requests. Commenter would recommend that the Department provide at least thirty (30) days notice when requesting documentation to the facility. If the facility fails to accommodate the request, they would receive a second written notice to comply within thirty (30) days.
Commenter: 382.14

Department Response: The Department believes that 10 days should be an adequate amount of time for a facility to obtain the facility’s records. If a facility has a particular problem because of the way it, or its parent corporation, stores these records, it may ask the Department to grant it program flexibility from the requirement by providing the Department with a suggested alternative way in which the facility can provide its records to the Department in a timely manner.

C. Comment: The Legislature did not grant the Department any authority to create documentation collection and retention requirements. Commenter claims that as there is no document collection and retention statutory provision in Health and Safety Code section 1276.65, the requirements established by the Department in emergency regulation section 72329.1(h) are completely without authorization.
Commenter: 386.23

Department Response: At present, Department evaluators collect facility time cards, daily nursing sign-in sheets, including the nursing registry log, and the pay-roll register when they compute facility staffing during surveys. The emergency regulation simply makes the facilities’ retention and providing of these documents part of its regulatory compliance responsibility. The Department decided to require facilities to retain these records for three years, as that is the mandate the facilities must already meet to comply with section 226 of the Labor Code. As the statute requires the Department to inspect for compliance with the staffing requirements, the Department believes the statute provides the Department with the authority to require facilities to maintain and provide the information the Department will need to fulfill its statutory duty. 
9. Emergency Filing
A. Comment: These regulations are not an “emergency” because it is six years since the Legislature directed the Department to write them. 
Commenters: 292.1-351.1, 376.1, 386.27

Department Response: Section 4 of Stats. 2001, c. 684 (A.B.1075), provides in pertinent part, “The initial adoption of emergency regulations and one readoption of the initial regulations shall be deemed to be an emergency and necessary for the immediate preservation of the public peace, health, and safety or general welfare.” The language did not place any limitations on the adoption of the regulations as an emergency, and it did not require the Department to provide any justification for adopting the regulations as an emergency. In addition, the Department is under a court order to adopt these regulations as emergency regulations. 
B. Comment:  OSHPD data shows 90% of SNFs staff at 3.2 hours or higher. The only emergency is the Department’s need to settle a lawsuit. 
Commenters: 292.2-351.2

Department Response: While the Department does not believe it needs to justify the emergency filing, as noted above, the Department also believes that the need to comply with a court order to file the regulations as an emergency is ample justification.

C. Comment: This should be a regular rulemaking process so providers can have a fair hearing and an opportunity to make comments.
Commenters: 292.4-351.4

Department Response: Although the regulations have been filed as an emergency and are therefore legally in effect, their provisions are not operational because of the funding contingency. Therefore, affected entities have had the opportunity requested by the commenters during the current process.

10. Staffing
A. Comment: The requirement for increased staffing is arbitrary, and requires hiring caregivers who do not exist in the workforce. 
Commenters: 292.3-351.3

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations to change shift ratios to direct caregivers, to remove shift ratios for LNs and to allow facilities to use partial FTEs will address this concern.

B. Comment: While the regulations result in an increase in the number of licensed nurses required for most, if not all, skilled nursing facilities, due to economic realities, it must also result in a decrease in nursing assistants and that in order to comply with these regulations and still survive financially, commenter will have to decrease its nursing assistant workforce by at least 9%.
Commenter: 373.4

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations, as noted in 10.A. above, will address this concern. 

C. Comment: The existing standard of 3.2 hours per patient day is inadequate to provide quality care and should be raised.
Commenters: 377.1, 378.4, 400.6, PH 415.1, PH 418

Department Response: The Legislature has set the standard of 3.2 nursing hours per patient day, and has not authorized the Department to change that standard through the regulatory process until the ratios mandated by these regulations have been in effect for several years and the Department has consulted with consumers, consumer advocates, recognized collective bargaining agents, and providers to determine the sufficiency of the staffing standards provided in section 1276.65.

D. Comment: The regulations as currently drafted prematurely mandate an increase in minimum nurse staffing requirements, despite a determination by the Department and the Legislature that adequate empirical data did not support such increases. 
Commenters: 384.9, 386.1

Department Response: The commenters appear to believe that the Department’s purpose in drafting these regulations was to increase staffing. This is not correct. The Department adopted the emergency regulations to require facilities to meet staffing ratios; any increase in staffing was incidental to the purpose of the emergency regulation. The Department believes the amendments made to the emergency regulations that reduce the number of additional staff that might be required will address this concern.

E. Comment:  The regulation “muddies the waters” by deleting the reference to “daily average” when it specifies the number of nursing hours per patient day the facilities must provide.
Commenters: 386.9, PH 408.2

Department Response: The Department removed the reference to “daily average” in the emergency regulation to make it clear that the facility must meet the requirement of providing 3.2 nursing hours per patient day each and every day, not an average over a several day period. The Department does not intend to alter its method of verifying a facility’s compliance with this requirement by ensuring that the number of direct care staff employed by the facility on a single day meets the staffing required by that day’s census to provide at least 3.2 nursing hours per patient day.

F. Comment: The emergency regulations fail to maximize resident access to care, as required by Section 1276.65. Without taking into consideration the nursing workforce shortages, creating an increase in minimum staffing requirements actually diminishes access to skilled nursing services. OSHPD reports that California SNFs have high occupancy rates of over 88%. At the same time, SNFs compete against each other and hospitals and other higher-paying employers to attract nursing staff during a time when California faces a nursing shortage of crisis proportions.
Commenter: 386.15

Department Response: The Department acknowledges this comment, and believes the amendments it has made to the emergency regulations will limit the impact of this concern by reducing the staffing increase caused by the previous ratios.

G. Comment: The facilities in which commenters are employed do not have adequate staffing.
Commenters: PH 404, PH 405, PH 409, PH 410, PH 411, PH 416, PH 417

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations will address this concern by requiring facilities to provide staffing information in a public form in which any staffing deficiencies will become immediately apparent.
11. Effective Date of Regulation
A. Comment: Commenters supports this change and asks whether the regulations are in effect right now. 
Commenters: 371.1, 380

Department Response: The Department appreciates the commenters’ support of its regulatory changes. As provided in Sections 72038, 72077.1(d), and 72329.1(l), initial implementation of the staffing ratios contained in the emergency regulations shall be contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code Section 1276.65(i). To date, there has not been an appropriation related to these regulations either in an annual Budget Act or another statute, so the changes made to title 22 of the California Code of Regulations by these regulations have not yet been implemented.

B. Comment: The Department should provide a transition period of 120 days for facilities to come into compliance with the regulation after the Department’s notice of the making of an appropriation.
Commenter: 386.12

Department Response: The Department believes that facilities will have sufficient time to prepare to transition between the time the Legislature begins to consider appropriating the necessary funds, and the time those funds actually become available. 

C. Comment: The Department has failed to comply with the requirement in section 1276.65 that it adopt regulations implementing the statute “notwithstanding any other provision of law,” by not making the regulations effective immediately.
Commenter: 400.1

Department Response: The emergency regulations are legally in effect at this time, as required by the statute. The actual implementation of their provisions has not occurred due to the requirement that an appropriation by the Legislature occur before they may be implemented.
12. Enforcement
A. Comment: Commenter’s nursing home members express great frustration with the Department's minimal enforcement of current law regarding staffing standards, and believe that the current penalty for unsafe staffing is a slap on the wrist with a $1,000 penalty. Commenter asks that the Department support increasing the penalty for unsafe staffing so that operators are encouraged to obey the law. Commenter requests that the Department develop a clear plan for monitoring compliance with these regulations.
Commenter: 377.5

Department Response: The amount of the penalty for statutory and regulatory violations is outside the scope of this rulemaking, so the Department is not able to respond to this issue. The Department will monitor compliance with the emergency regulations.

B. Comment: The ratio enforcement is not clear because of combining ratios.
Commenters: 378.2, 393.7, 394.7, 395.7, 396.7

Department Response: The Department acknowledges this comment, and believes the amendments made to the emergency regulations will address this concern. The Department has amended the statements in the Statement of Reasons to make it clear that a facility must comply with both the ratio for direct caregivers and the ratio for licensed nurses.

C. Comment: According to the new regulations, failure to meet an established staffing ratio will be considered a violation that might result in the issuance of an " AA," "A" or "B” citation. Commenter believes that staffing violations should not be considered serious enough to warrant anything greater than a class “B” citation.
Commenter: 382.15, 

Department Response: The Department is following the Legislature’s directive contained in subsection (g)(2) of section 1276.65 of the Health and Safety Code.

D. Comment:  Commenter states that the Initial Statement of Reasons on page 7 clouds accountability by indicating that at no time would the nurse-to-patient ratio be calculated solely for the L.N. or the C.N.A. staff but would be a combined ratio. The commenter stated that the Department should enforce each ratio separately.

Commenters 378, 393.7, 394.7, 396.7

Department Response:  The Department agrees with this comment and the statement does not appear in the Final Statement of Reasons.

E. Comment:  Commenter claims that the Department rarely issues any citations for staffing violations, but in the instances when it has done so, it issues only single “B” citations with very small fines even when the nursing home was understaffed for many days or weeks. 

Commenters: 393.8, 394.8, 396.8

Department Response:  Staffing violations by a facility must meet the statutory standard for the specific level of citation before the Department can issue a citation. A citation might be warranted for a single violation or might be issued for a pattern of understaffing that meets the citation standard. 

F. Comment: The regulations should specify that any violation of the staffing ratios must equal a citation, since the Legislature did not provide that a violation of the staffing ratios could constitute a Class C violation. 
Commenter: 400.7

Department Response: Earlier versions of AB 1075 did contain a provision that required that a citation be issued for each violation. As the Legislature eliminated this mandate in the September 12, 2001 version of the bill, and instead made citations for violations of its requirements subject to the same standards applicable to all other violations, the Department does not believe it has the authority to ignore the Legislature’s decision.
13. Ban on Admissions
A. Comment: The ban on admissions requirement in Section 72329.1(h)(2) lacks authority and is inconsistent with the statute since the statute states, "a violation of the regulations developed pursuant to this section may constitute a class "B", "A" or "AA" violation pursuant to the standards set forth in Section 1424." Commenters suggests that if the Legislature had intended that the remedy of a ban on admission of patients be used, as is proposed in the regulations, the Legislature would have written it into the statute instead of the use of a citation violation.
Commenters: 384.5, 386.25

Department Response: In the same way that section 1427 of the Health and Safety Code provides a presumption that the failure to record the administration of medications, treatments, or other care raises the presumption that the care was not provided, the Department believes that the failure of a facility to document its staffing would enable the Department to presume that the staffing did not meet the statutory or regulatory mandates. At present, Department evaluators collect facility time cards, daily nursing sign-in sheets, including the nursing registry log, and the pay-roll register when they compute facility staffing during surveys. The emergency regulation simply makes the facilities’ retention and providing of these documents part of its regulatory compliance responsibility. The Department does not believe that the Legislature intended to limit the Department’s ability to choose a proper response for a facility’s failure to comply with the emergency regulations when that failure did not rise to the level to justify the issuance of a citation. The Department believes that a facility’s inability, or refusal, to provide evidence that its staffing complies with regulatory requirements is a sign that it has violated section 72513, or is violating section 72515. However, without knowing what staff the facility has, the Department is unable to require it to provide additional staff, if needed, as required by section 72501, and must therefore require the facility to stop admitting residents until the Department is provided the information needed to determine whether additional staff need to be employed.

B. Comment: The Department must strengthen the admission ban section. Commenters suggests language to implement its their recommendation.
Commenters: 378, 393.9, 394.9, 396.9

Department Response: The Department does not believe it has the authority to implement the commenters' request, since, as worded, that request would place a new obligation on facilities that is beyond the scope of this rulemaking. The ban on admissions contained in the emergency regulation is not designed to punish a facility for a staffing violation, but is instead designed to halt the facility’s ability to increase its census until it has provided the Department with the information that the Department needs to verify the facility’s compliance with the staffing and ratio requirements. Once the information is provided, the ban will no longer be in effect, and any violations or deficiencies that the  Department identifies will be addressed through the citation system and through the provisions of section 72501.
14. Input from Stakeholders
Comment: Input from providers of service was not obtained as mandated by statute. 
Commenters: 384.8, 386.26, PH 406.4, PH 412.5

Department Response: The statute does not require the Department to consult with the regulated community, or other stakeholders, prior to the initial adoption of the emergency regulations. The Department is required to consult with “consumers, consumer advocates, recognized collective bargaining agents, and providers,” after the emergency regulations have been in effect for approximately two years to determine the sufficiency of the staffing standards provided in the emergency regulations.
15. Over Regulating

Comment: Commenter would discourage further regulation of Skilled Nursing Facilities as the oppressive regulations it now labors under make an already difficult job more so. Also, adds commenter, more regulations mean less variety which will decrease the options for people needing a nursing facility. 

Commenter: 370

Department Response: The Legislature required the Department to adopt these regulations.

16. Medication Passes

Comment: Commenter raises concerns about the adequacy of medication passes in skilled nursing facilities.

Commenter: 371.2

Department Response: Section 72313 addresses requirements in the administration of medications and treatments. Although the Department appreciates the concerns expressed by commenter, the issues raised by the commenter concerning medication passes are outside the scope of this rulemaking.

17. Registered Nurse Requirements

Comment: These regulations would enable facilities to limit their use of registered nurses, and registered nurses should be required in each facility regardless of size.

Commenter: 372

Department Response: The emergency regulations make no changes to the current registered nurse staffing requirements for skilled nursing facilities. As required by section 72327, all skilled nursing facilities must have a Director of Nursing Services, who must be a registered nurse and must be employed on the day shift 8 hours per day, 5 days per week. Both section 72329 and 72329.1 require that all facilities must have a licensed nurse, either a registered nurse or a licensed vocational nurse awake and on duty at all times, day and night. In facilities of 59 or fewer beds, the Director of Nursing Services may be included in this staffing requirement. In larger facilities, the requirement must be met by providing licensed staff in addition to the Director of Nursing Services, and in facilities of 100 or more beds, a registered nurse must be awake and on duty at all times, day and night, in addition to the Director of Nursing Services. Nothing in these emergency regulation changes these requirements. Commenter seems to believe that since these regulations allow a facility to request a waiver from the staffing ratios mandated by the emergency regulations, facilities will use the waiver process to reduce the number of registered nurses employed by the facilities. However, the waiver pursuant to Section 72329.1(j) may only be from the staffing ratios as specified in Section 72329.1, not from the required number of hours of care provided or from the type of licensed employee providing the care.

18. Required Presence of the Director of Nursing Services

Comment: The new rule indicates that for a 60-99 bed facility, one (1) RN or LVN is required at all times in addition to a Director of Nursing (DON), and believes this can be interpreted to mean that the DON must be staffing at the facility on all shifts. Commenter requests that this section be re-written for clarity.

Commenter: 382.11

Department Response: The language questioned by commenter has been contained in this regulation for over 20 years, and has not been subject to misinterpretation. Section 72327 specifically addresses the hours required for the Director of Nurses. The Department therefore believes that no amendment is required.

19. Special Treatment Programs

Comment: The Department should add a reference to H&SC § 1276.9 to the regulation discussing special treatment programs.

Commenters: 378, 393.5, 394.5, 395.5, 396.5

Department Response: As these emergency regulations are not implementing section 1276.9 of the Health and Safety Code, the Department does not believe the change requested by commenters falls within the scope of this rulemaking, so the Department will not amend the emergency regulation as requested.

20. Compliance Evaluation

Comment: The Department must strengthen the protocol on evaluating compliance in order to fulfill its obligations under SB 1312 (Alquist, 2006).

Commenters: 378, 393.10, 394.10, 396.10

Department Response: As this regulation does not implement SB 1312 (Alquist, Chapter 895, Statutes of 2006), and amendments specific to that statute are outside the scope of this rulemaking, the Department does not believe it would be appropriate to include the suggested amendment.

21. Need for More Nursing Schools

Comment: There is a severe LTC nursing shortage and more schools need to be opened so the 40,000 potential nursing students in the country have an opportunity to become nurses.

Commenter: 401.2

Department Response: While the issues raised by the commenter are of concern to the Department, they are outside the scope of this rulemaking.

22. Electronic Charting

Comment: DPH-03-010E is poor regulation because it is absent any study regarding electronic charting in the SNF market place.

Commenter: 402

Department Response: The Department is unaware of any way that it might employ a study of electronic charting as it converts a staffing requirement into ratios.

23. Facility Visits

Comment: The Department should go to some facilities and be part of the CNAs to see how they work, so that the Department knows exactly CNAs do. 

Commenter: 419.1

Department Response: The Department does inspect facilities, on site, on a regular basis. The Department acknowledges this comment, and believes the amendments made to the emergency regulations will address this concern by requiring facilities to make the facility’s assignments of CNAs readily available to all interested parties. 
Addendum 3:  List of Commenters (15-Day Public Availability)
	NAME
	POSITION TITLE
	ORGANIZATION
	ADDRESS
	EMAIL 
	TEMPLATE
 & 
LETTER #
	COMMENT

	Angela Hopkins
	Administrator
	Horizon Health & Subacute Center
	3034 East Herndon Avenue
Fresno, CA 93720
	Phone: 559 321-0883
Fax: 559 321-7783
	1 - 1, 2 - 61, 
3 - 62, 4 - 87, 
5 - 128
	 

	Walter Cline
	Administrator
	Generations Healthcare Friendship Manor Nursing & Rehabilitation
	902 Euclid Avenue
National City, CA 91950
	WalterCline@lifegen.net
	1 - 2, 2 - 42,
3 - 80, 4 - 95,
6 - 138
	 

	Carol DeMarco
	Administrator / Owner
	Mission Lodge
	824 S Gladys Avenue
San Gabriel, CA 91776
	Phone: 626 287-0753
Fax: 626 286-2421
	1 - 3
	 

	Eric Roderiques
	Administrator
	River Bend Nursing Center
	2215 Oakmont Way
West Sacramento, CA 95691
	Phone: 916 371-1890
Fax: 916 371-0442
	1 - 4
	 

	Matt Ham
	Administrator
	Lindsay Gardens
	 
	mark@smithcare.com
	1 - 5, 2 - 47,
3 - 81, 4 - 93
	Please note, all of Matt Ham's email letters are sent from the same email as Mark Mann.

	Mark Mann
	Administrator 
(2 facilities)
	Sun Villa  & Valley Care Center
	 
	mark@smithcare.com
	 1 - 6, 2 - 43,
3 - 79, 4 - 90
	Please note, all of Matt Ham's email letters are sent from the same email as Mark Mann.

	Amy Buchér
	Director of Operations
	Marquis Companies
	4560 SE International Way, Suite 100
Milwaukie, OR 97222
	Phone: 971 206-5100
Fax: 971 206-5201
	1 - 7, 2 - 28, 
3 - 75, 4 - 92
	 

	June Silver
	Administrator
	Earlwood Care Center, LLC
	20820 Earl Street
Orrance, CA 90503
	Phone: 310 371-1228
Fax: 310 214-4877
	1 - 8
	 

	Cameron Rosenhan
	Administrator
	Generations Healthcare Pleasanton Nursing & Rehabilitation Center
	300 Neal Street
Pleasanton, CA 94566
	Phone: 925 462-2400
Fax: 925 621-4997
	1 - 9, 2 - 25, 
2 - 36, 3 - 68, 
3 - 76, 4 - 102, 
4 - 109, 6 - 143
	 

	Marc Argabright
	Executive Director
	Golden LivingCenter
	401 Ridge Vista Avenue
San Jose, CA 95127
	Phone: 408 923-7232
Fax: 408 254-8380
	1 - 10, 4 - 110
	 

	Fredie Gordillo
	Administrator
	Bay Crest Care Center
	3750 Garnet Street
Torrance, CA 90503
	 
	1 - 11
	 

	Deanna Hill
	Administrator
	Generations Healthcare English Oaks Convalescent & Rehabilitation
	2633 W. Rumble Road
Modesto, CA 95350
	Phone: 209 577-1001
Fax: 209 577-0366
	1 - 12, 2 - 35,
3 - 69, 4 - 103, 
4 - 123, 6 - 144
	 

	Glenda Coberly
	Director of Nursing
	Downey Community Health Center
	8425 Iowa Street, 
P.O. Box 340
Downey, CA 90241-0340
	Phone: 562 862-6506
Fax: 562 869-1346
	1 - 13, 3 - 85,
4 - 125
	 

	Candice Kane
	Director of Staff Development
	Del Rosa Villa
	2018 N. Del Rosa Avenue 
San Bernardino, CA 92404
	Phone: 909 885-3261
Fax: 909 888-3871
	1 - 14
	 

	Holly Ianieri
	Administrator
	Alexandria Care Center
	1515 N. Alexandria Avenue
Los Angeles, CA 90027
	Phone: 323 660-1800
Fax: 323 953-8469
	1 - 15
	 

	Jane Anderson-Paul
	Administrator
	Hancock Park Rehab Center
	505 N. La Brea Avenue
Los Angeles, CA 90036
	Phone: 323 937-4860
Fax: 323 937-2807
	1 - 16
	Note the name was signed and the surname may be incorrect.

	Elizabeth Solorzano
	Director of Staff Development
	Mt. Rubidoux Convalescent Hospital
	6401 Thirty-Third Street
Riverside, CA 92509
	Phone: 951 681-2200
Fax: 951 681-4402
	1 - 17
	 


1801 Julian Avenue

	Bakersfield, CA 93304
	Phone: 661 831-9150
	1 - 18
	 

	Wendy Perez
	Director of Staff Development
	Plott Nursing Home
	800 East Fifth Street
Ontario, CA 91764
	Phone: 909 984-8629
Fax: 909 984-1182
	1 - 19
	 

	Andrew Tenney
	Administrator
	Generations Healthcare 
St. Francis Heights Convalescent Hospital
	35 Escuela Drive
Daly City, CA 94015
	Phone: 650 755-9515
Fax: 650 755-2154
	1 - 20, 2 - 30, 
3 - 74, 4 - 107, 
6 - 148
	 

	Yvette Huizar
	Director of Staff Development
	Waterman Convalescent Hospital
	1850 N. Waterman Avenue
San Bernardino, CA 92404
	Phone: 909 882-1215
Fax: 909 881-2071
	1 - 21
	 

	Anna Harris
	Assistant Administrator
	Rio Hondo Subacute and Nursing Center, LLC
	273 E. Beverly Boulevard
Montebello, CA 90640
	Phone: 323 724-5100
Fax: 323 724-2183
	1 - 22, 2 - 60, 
4 - 113
	 

	U Edwin Johnson
	Administrator
	Valley Healthcare Center
	4840 E. Tulare Avenue
Fresno, CA 93727
	Phone: 559 251-7161
Fax: 559 251-3010
	1 - 23
	 

	Brian Bellantuoni
	 
	Woodland Care Center, LLC
	7120 Corbin Avenue
Reseda, CA 91335
	Phone: 818 881-4540
Fax: 818 881-0039
	2 - 24, 3 - 63, 
4 - 88, 6 - 133
	 

	Maggie Parreno
	Administrator
	Generations Healthcare St. Francis Pavilion
	99 Escuela Drive
Daly City, CA 94015
	Phone: 650 994-3200
Fax: 650 746-3336
	2 - 26, 2 - 31, 
3 -73, 4 - 91,
6 - 134
	Received this letter twice via fax

	Patricia Barnes
	Administrator
	San Mateo Convalescent Hospital
	453 North San Mateo Drive
San Mateo, CA 94401-2453
	Phone: 650 342-6255
Fax: 650 342-4812
	2 - 27, 3 - 82,
4 - 119, 5 - 130,
6 - 189
	 

	Amy Buccat
	Director of Nurses
	Generations Healthcare St. Francis Pavilion
	99 Escuela Drive
Daly City, CA 94015
	Phone: 650 994-3200
Fax: 650 746-3336
	2 - 29
	 

	Talmadge Cline
	Administrator
	Generations Healthcare Heritage Park Nursing Center
	275 Garnet Way
Upland, CA 91786
	Phone: 909 949-4887
Fax: 909 949-8476
	2 - 32, 3 - 72, 
4 - 106, 6 - 147
	 

	Jason Nagy
	Administrator
	Generations Healthcare Canyon Oaks Nursing & Rehabilitation Center
	22029 Saticoy Street
Canoga Park, CA 91303
	Phone: 818 887-7050
Fax: 818 710-8219
	2 - 33, 3 - 71,
4 - 105, 6 - 146
	 

	Ryan Case
	Administrator
	Generations Healthcare Newport Nursing & Rehabilitation Center
	1555 Superior Avenue
Newport Beach, 92663
	Phone: 949 646-7764
Fax: 949 574-5633
	2 - 34, 3 - 70, 
4 - 104, 6 - 145
	 

	Tracie Murray
	Administrator
	Generations Healthcare Cedar Crest Nursing & Rehabilitation Center
	797 E. Fremont Avenue
Sunnyvale, CA 94087
	Phone: 408 738-4880
Fax: 408 738-1946
	2 - 37, 3 - 67,
4 - 101, 6 - 142
	 

	Elena Sfrijan
	Administrator
	Generations Healthcare Plum Tree Care Center
	2580 Samaritan Drive
San Jose, CA 95124
	Phone: 408 356-8181
Fax: 408 356-7261
	2 - 38, 3 - 66, 
4 - 100, 6 - 141
	 

	Shirley Salvanera
	Director of Nurses
	Montebello Care Center
	1035 W. Beverly Boulevard 
Montebello, CA 90640
	Phone: 323 724-1315
Fax: 323 724-1053
	2 - 39
	 

	Jim Geddie
	Administrator
	Generations Healthcare Arbor Hills Nursing Center
	7800 Parkway Drive
La Mesa, CA 91942
	Phone: 619 460-2330
Fax: 619 460-5821
	2 - 40, 3 - 65,
4 - 99, 6 - 140
	 

	Darren Bake
	Administrator
	Generations Healthcare Stanford Court Nursing Center
	8778 Cuyamaca Street
Santee, CA 92071
	Phone: 619 449-5555
Fax: 619 449-4948
	2 - 41, 3 - 64,
4 - 96, 6 - 139
	 


541 V Avenue


Phone: 619 791-7900


2 - 44, 3 - 78,

	4 - 94, 6 - 137
	 

	Carly Olsen
	Administrator
	Generations Healthcare Vista Manor Nursing Center
	120 Jose Figueres Avenue
San Jose, CA 95116
	Phone: 408 272-1400
Fax: 408 272-4695
	2 - 45, 3 - 77,
4 - 98, 6 - 136
	 

	Don Popovich
	Administrator
	Arrowhead Home
Convalescent Hospital
	4343 N. Sierra Way
San Bernardino, CA 92407
	Phone: 909 886-4731
Fax: 909 886-8399
	2 - 46, 4 - 89,
Unique - 207
	 

	Cyndee Jackson
	Administrator
	Montebello Care Center
	1035 W. Beverly Boulevard 
Montebello, CA 90640
	Phone: 323 724-1315
Fax: 323 724-1053
	2 - 48
	 

	Abby Howard
	Administrator
	Marquis Oak Park Convalescent Hospital
	1625 Oak Park Boulevard 
Pleasant Hill, CA 94523
	Phone: 925 935-5222
Fax: 925 935-5211
	2 - 49, 3 - 86, 4 - 122, 
6 -184
	 

	Michael Elbert
	Administrator
	San Marino Manor
	6812 North Oak Avenue
San Gabriel, CA 91775
	Phone: 626 446-5263
Fax: 626 446-8109
	2 - 50, 4 - 120, 
6 - 182
	One letter contained 3 contacts

	Trini Holmes
	Director of Nursing
	San Marino Manor
	6812 North Oak Avenue
San Gabriel, CA 91775
	Phone: 626 446-5263
Fax: 626 446-8110
	2 - 50, 4 - 120,
6 - 182
	One letter contained 3 contacts

	Monique Scott
	Licensed Vocational Nurse
	San Marino Manor
	6812 North Oak Avenue
San Gabriel, CA 91775
	Phone: 626 446-5263
Fax: 626 446-8111
	2 - 50, 4 - 120,
6 - 182
	One letter contained 3 contacts

	Linda C. Sosa
	 
	Hancock Park Rehabilitation Center
	505 N. La Brea Avenue
Los Angeles, CA 90036
	Phone: 323 937-4860
Fax: 323 937-2807
	2 - 51
	 

	Raymond C. Sabiando
	 
	Hancock Park Rehabilitation Center
	505 N. La Brea Avenue
Los Angeles, CA 90036
	Phone: 323 937-4860
Fax: 323 937-2807
	2 - 52
	 

	Nancy Aromin
	 
	Hancock Park Rehabilitation Center
	505 N. La Brea Avenue
Los Angeles, CA 90036
	Phone: 323 937-4860
Fax: 323 937-2808
	2 - 53
	 

	Maricel Lingat
	 
	Hancock Park Rehabilitation Center
	505 N. La Brea Avenue
Los Angeles, CA 90036
	Phone: 323 937-4860
Fax: 323 937-2808
	2 - 54
	 

	Jane
	 
	Hancock Park Rehabilitation Center
	505 N. La Brea Avenue
Los Angeles, CA 90036
	Phone: 323 937-4860
Fax: 323 937-2808
	2 - 55
	 

	Gwendy Hernandez
	Assistant Administrator
	Hancock Park Rehabilitation Center
	505 N. La Brea Avenue
Los Angeles, CA 90036
	Phone: 323 937-4860
Fax: 323 937-2808
	2 - 56
	 

	Marlon Mesquida
	 
	Hancock Park Rehabilitation Center
	505 N. La Brea Avenue
Los Angeles, CA 90036
	Phone: 323 937-4860
Fax: 323 937-2808
	2 - 57
	 

	Santi Miguel
	Administrator
	Alderson Convalescent Hospital
	124 Walnut Street
Woodland, CA 95695
	ach1958@sbcglobal.net
	2 - 58, 4 - 114,
5 - 129, 6 - 185
	 

	John D. Padama
	Administrator
	Sycamore Park Care Center
	4585 N. Figueroa Street
Los Angeles, CA 90065
	Phone: 323 223-3441
Fax: 323 223-9568
	2 - 59, 3 - 83, 
4 - 117
	 

	Richard Coberly
	Administrator
	Downey Community Health Center
	8425 Iowa Street, 
P.O. Box 340
Downey, CA 90241-0340
	Phone: 562 862-6506
Fax: 562 869-1346
	3 - 84, 4 - 126,
6 - 150
	 

	Lori K. De Kruif
	Administrator
	Generations Healthcare Lakeview Terrace Special Care Center
	9601 Foothill Blvd
Lakeview Terrace, CA 91342
	Phone: 818 896-7452
Fax: 818 897-4211
	4 - 97, 4 - 108,
6 - 135
	 


206 Hospital Circle


Phone: 714 891-2769

	Fax: 714 893-1014
	4 - 111, 6 - 149
	 

	Sue Johnson
	Assistant Administrator
	Orangetree Convalescent Hospital
	4000 Harrison Street 
Riverside, CA 92503
	Phone: 951 785-6060
Fax: 951 785-6710
	4 - 112
	 

	Tony Scarpelli
	Administrator
	Plott Nursing Home
	800 East Fifth Street
Ontario, CA 91764
	Phone: 909 984-8629
Fax: 909 984-1182
	4 - 115
	 

	Jeff Baldwin
	Assistant Administrator
	Waterman Convalescent Hospital
	1850 N. Waterman Avenue
San Bernardino, CA 92404
	Phone: 909 882-1215
Fax: 909 881-2071
	4 - 116
	 

	Richard Escontrias
	Administrator
	Fountain Care Center
	1835 W. La Veta Avenue
Orange, CA 92868
	Phone: 714 978-6800
Fax: 714 978-0210
	4 - 118, 6 - 188
	 

	Kim Young
	Special Projects Coordinator
	Plott Health Care
	800 East Fifth Street
Ontario, CA 91764
	Phone: 909 984-8629
Fax: 909 984-1182
	4 - 121
	 

	Peggy Blum
	Administrator
	Del Rosa Villa
	2018 N. Del Rosa Avenue 
San Bernardino, CA 92404
	Phone: 909 885-3261
Fax: 909 888-3871
	4 - 124
	 

	JoAnn Figueroa
	Administrator
	Mt. Rubidoux Convalescent Hospital
	6401 Thirty-Third Street
Riverside, CA 92509
	Phone: 951 681-2200
Fax: 951 681-4402
	4 - 127
	 

	Julianne Williams
	President, Division 1
	Golden LivingCenter
	650 W. Alluvial Avenue
Fresno, CA 93711
	 
	5 - 131
	 

	Kendra Noonan
	 
	Generations Healthcare English Oaks Convalescent & Rehabilitation
	2633 W. Rumble Road
Modesto, CA 95350
	Phone: 209 577-1001
Fax: 209 577-0366
	6 - 132
	 

	Jesus Escamilla
	Dietary Service Supervisor
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 151
	 

	Leanida Danielson
	Director of Nurses
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 152
	 

	Mary Loether
	Social Services
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 153
	 

	Kay Wetzle
	SSD
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 154
	 

	Soama Talolo
	Medical Records Supervisor
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 155
	 

	Sandra B. Parra
	Dietary
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 156
	 

	Maria Trujillo
	Dietary
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 157
	 

	Antonio Valddez
	Janitor
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 158
	 

	Vasquez
	Dietary
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 159
	Cannot read first or second name

	Rosarid Gonzalez
	Dietary
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 160
	 

	Juan Franco
	Dietary
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 161
	 

	Maria Magallan De Gonzales
	Dietary Aid
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 162
	 

	Jan Vincent San Diego
	Dietary Aid
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 163
	 


645 S. Beach Boulevard


Phone: 714 821-1993

	Fax: 714 821-0130
	6 - 164
	 

	Melissa Bejar
	Activity Assistant
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 165
	 

	Daebie Tatco
	Licensed Vocational Nurse
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 166
	 

	Cannot read
	Licensed Vocational Nurse
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 167
	Cannot read name

	K. Pak
	Registered Nurse
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 168
	 

	Robert Mills
	Bookkeeper
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 169
	 

	Martha Del Toro
	Activities 
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 170
	 

	Jasmin G.
	Activities 
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 171
	 

	Victoria Llamado
	Office Manager
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 172
	Surname may be misspelled

	Liliana Trujillo
	Receptionist
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 173
	 

	Paul Gutierrez
	Cannot read
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 174
	 

	Rebecca B. 
	Certified Nurses Assistant
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 175
	Cannot read surname

	Lucy Lapineda
	Licensed Vocational Nurse
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 176
	 

	J. Martinek
	 
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 177
	 

	Perla Viray
	Activity A.D.
	West Anaheim Extended Care Hospital
	645 S. Beach Boulevard
Anaheim, CA 92804
	Phone: 714 821-1993
Fax: 714 821-0130
	6 - 178, 6 - 179
	 

	Cecelia Basilio
	Activity Director
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Addendum 4: Summary and Response

To Comments on the Emergency Regulations

(15-Day Public Availability)

1. Shifts: 

A. Comment: The Department is mandating a single pattern of eight-hour shifts when the care delivery model is shifting to resident-directed care. The establishment of "per shift" ratios also violates California labor laws, since under section 500 of the California Labor Code, employers are allowed to define their own "workday," "workweek," and "alternative workweek."
Commenters: 1.1-23.1, 191.1, 193.1, 195.6, 204.1, 209.6.
Department Response: The Department decided that it would be impossible to mandate a staffing ratio that would cover all the shift permutations used by skilled nursing facilities (SNFs) in California. The majority of SNFs in California use a three equal shift 24-hour workday, and the Legislature uses this shift pattern when it addresses staffing requirements in Health and Safety Code section 1276.2. The Department therefore decided to base the ratio on that model. However, since the Legislature evidently realized the impossibility of finding a “universally applicable ratio” it required the Department to include a procedure for SNFs to seek a waiver from the Department from the ratios it developed. SNFs that employ a workday that does not match the three equal shift workday, or SNFs that wish to utilize the provisions of section 500 of the Labor Code may use this waiver procedure to continue to use the workday definitions they currently use or wish to use.
B. Comment: Commenter is concerned that by eliminating shift ratios for licensed nurses, the Department would enable facilities to assign too few licensed nurses than might be needed to a particular shift. 

Commenters: 190.5
Department Response: The Department agrees that this is possible, but also believes that  SNFs that assign fewer licensed nurses than needed to a particular shift would be  cited for violating the requirement  that caregivers needed to care for patients be employed and on duty when required.

C. Comment: Commenter supports the exclusion of time spent at meal periods from the definition of a shift.

Commenters: 190.7
Department Response: The Department appreciates the commenter’s support of its regulatory changes.
D. Comment: Commenters claim that the shift by shift staffing configuration is inflexible and unrealistic because more flexibility is needed at the facility level. Commenters state that they need to be able to direct or modify staffing on any shift that best serves the patient population at any given time. They note that typically, their 3-11 shift needs staffing adjustments due to late discharges, transfers, and admissions, and that with the proposed regulations, this flexibility would not be possible.
Commenters: 192.2, 197.2
Department Response: The Department notes that both of the commenters are concerned about SNFs that handle post acute care patients who require a higher level of care than the majority of patients in free-standing SNFs. The Department expects that much of the care the commenters’ SNFs provide is provided by licensed nurses who are not subject to shift by shift staffing, and therefore they should be minimally impacted by the requirement. At the same time, the Department believes that the main purpose of the statute it is implementing is to provide staffing information to the public in an easily accessible form, and to do that the shift by shift staffing is required.

E. Comment: Commenters claim that the "per shift" direct caregiver to patient ratios fail to meet requirement that the Department "develop the ratios in a manner that... takes into account the length of the shift worked" and lack a reasonable basis. Commenters state that in addition, the decision to establish "per shift" ratios is without any logical or evidentiary support. Commenters claim that there is no empirical evidence to support the Department's arbitrary determination that staffing must be at a specified level during any specific period of the day, and that instead, the Department specifies that the nurse-to-patient ratios are established to enable Department staff, patients, and families to quickly determine staffing compliance. Commenters state that there is no logical connection between "per shift" ratios and the ability to assess compliance with the ratios, and that the postings required by federal statute give an easy indication as to a facility's compliance with staffing standards.
Commenters: 195.4, 195.5, 209.4, 209.4.
Department Response: The Department believes the per shift ratios are needed to enable Department staff, facility staff, patients and families to quickly determine staffing compliance within the SNF, and disagrees with commenters’ contention. The Department notes that the main initial purpose of the statute it is implementing is to provide staffing information in an easily accessible form. The Department suggests that if the commenters’ claim that the federal statute served this purpose were correct, there would have been no reason for the Legislature to enact AB 1075.
F. Comment: Commenters claim the Department’s failure to take into consideration the length of shift actually worked by staff results in a mandatory eight-hour per shift ratio with which facilities cannot easily comply because the eight-hour direct caregiver shift does not actually exist. They state that an increasing number of facilities are utilizing alternative scheduling patterns, including shifts shorter or longer than eight hours to better care for their residents. They indicate that some facilities have found that two twelve-hour shifts provides the optimal care for their case mix, while others have a combination of longer 12-hour shifts and shorter 4-hour shifts to supplement the heavy patient care times, and claim that the assignment of static "day," "evening" and "night" shifts in the regulations do not conform with the actual length of shift worked at SNFs today. Commenters suggest that based upon the prevalence of these alternative work schedules, the most rational solution is for the Department to develop 24-hour average staff-to-patient ratios.
Commenters: 373.2, 379.4

Department Response: The Department understands that not all  SNFs use a standard 3 8-hour shifts per day, or that the shifts they use do not fall into the  usual “day,” “evening” and “night” definitions. For that reason  the Department included the definition of a shift in terms of full time equivalents to allow  SNFs to decide how best to fulfill their obligation to provide 24-hour, rather than 22½-hour, care. The Department believes that the Legislature also understood this dilemma, and for that reason required the Department to include provision for a waiver of the regulatory ratios in the regulation. As noted earlier, the Legislature recognized the shift pattern included by the Department in this regulation when it authorized, in section 1276.2 of the Health and Safety Code,  the substitution of a licensed vocational nurse on the “evening and night shifts” at  SNFs that could not obtain the services of a registered nurse when required. Additionally the federal posting requirements contained in section 483.30 of title 42 of the Code of Federal Regulations also refer to shift requirements. Finally, as noted earlier, unless ratios are required by shift, the posting required by the statute would be meaningless as it could provide no additional information to that already required by the federal regulation; this would defeat one of the main purposes of the legislation which was to make it easier for individuals to determine whether a SNF was in compliance with staffing requirements.

Commenters: 195.5, 209.5.
G. Comment: Commenters claim that the Department's definition of shifts is arbitrary and lacks clarity. They ask how a facility is supposed to determine the 8-hour period during which a facility's patients require the greatest amount of care or more than minimal care. They note that the needs of a patient population may ebb and flow throughout a day, and that the needs of a patient population during certain periods of the day may not be consistent from day to day.
Commenters: 195.8, 209.8.
Department Response: The Department believes that SNFs  now, in order to provide adequate staffing, make some informed judgments about the condition and needs of their patients at various times of the day. It appears that the majority of SNFs staff, as expected by the Legislature when it enacted section 1276.2 of the Health and Safety Code, on a three-shift day, and that SNFs are able to determine at what times of the day, or shifts, more or less staff will be required. If the needs of a SNF's patients do not match the shifts defined by the Department, the SNF may use the waiver procedure to continue to use the staffing pattern it now employs, as long as it continues to provide a minimum 3.2 nursing hours per patient day of care and posts the staffing pattern and direct caregiver assignments in the SNF.
2. Ratios
A. Comment: Commenters claims that the Department has made an erroneous assumption that they will be able to hire increased numbers of nursing staff, literally overnight, to be in immediate compliance with the shift ratio requirements. Commenters state that, to attain compliance, they must move existing licensed nurse positions from the day or evening hours and/or pay excessive overtime which will drive up operating costs and cause turnover; it will also create dissatisfaction among their nursing workforces as most staff who currently work on the day shift are not going to be willing to turn their lives upside down and move to the night shift.

Commenters: 1.2-23.2, 132.1-189.1, 193.3, 198.1, 199.2-203.2, 204.2, 210.2.

Department Response: The Department believes that one of the main concerns addressed in this comment is the need to meet shift requirements, particularly on the night shift, for licensed nurses. However, the regulation now allows a SNF to decide to what shift licensed nurses are assigned without requiring licensed nurses to be assigned to a particular shift. The commenters are also concerned about the need to hire additional nurses to meet the required daily ratio; however, those ratios may be waived by the Department at the SNF’s request if the SNF demonstrates that fewer licensed nurses and more unlicensed care givers more appropriately meet the needs of its patients.
B. Comment: Commenter supports the proposed change to section 72329.1(a), which states that the staffing ratios are minimum standards only and that skilled nursing facilities shall employ and schedule sufficient staff to meet residents' needs.

Commenter: 190.3

Department Response: The Department appreciates the commenter’s support of its regulatory changes. However, the Department also notes that it has modified the language of this requirement, as a non-substantive change, by deleting the redundant phrase “and ratios” (as the ratios are captured by the general phrase “staffing requirements”) as the reference to the ratios themselves might be construed as minimum standards themselves resulting in a conflict with the statute that allows the Department to grant waivers from those ratios.
C. Comment: Commenter states that it is concerned about the Department’s replacement of the certified nursing assistant (CNA) ratios with a ratio for direct caregivers as the commenter believes that this approach will undermine the transparency objectives of AB 1075 because it will be more difficult for residents, family members and others to determine if there are enough CNAs on duty.
Commenters: 190.4
Department Response: The Department agrees with the commenter that this change might make it more difficult for patients, family members and others to determine if there are enough CNAs on duty, as they will now have to compare the number of both licensed and unlicensed staff on duty to determine whether the ratio for that shift is met. However, the authorization from the Legislature was for the Department to develop ratios for direct caregiver and licensed nurses. The statute does not require or provide for a CNA specific ratio.
D. Comment: Commenter is concerned because the ratio for licensed nurses does not tie this requirement to the definition of a shift that applies to direct caregivers or establish any minimum work period for a licensed nurse. Commenter suggests that if this requirement is retained, the Department should specify that the working period of a licensed nurse, or full-time equivalent, is 8 hours of actual nursing services. 
Commenters: 190.6
Department Response: The Department believes the current regulation responds to this concern. Section 72329.1(g)(3)(D) requires that the SNF assign a licensed nurse to a “shift.” Section 72329.1(g)(5) defines a “shift” as the working period of one direct caregiver who performs eight hours of nursing services.
E. Comment: Commenter supports the proposed change from separate staff ratios for certified nurse assistants to an overall ratio for direct caregivers, and a ratio for licensed nurses-to-patients.
Commenters: 192.1
Department Response: The Department appreciates the commenter’s support of its regulatory changes.
F. Comment: Commenter asks that the Department clarify its use of direct caregiver for ratio purposes. Commenter believes this section as currently written lacks clarity and is conflicting in that it could be interpreted to mean that the shift ratios for all direct caregivers, e.g., on the day shift, is one to five even though the Department has stated a different ratio for licensed nurses in Section 72329.1(g)(3)(D).

Commenters: 194.6
Department Response: While the commenter may not agree, the Department believes that its statement that the ratio for licensed nurses, one for every eight patients, is not in addition to the direct caregiver ratios, is a clear indication that that ratio is included in the direct caregiver ratio; per Health and Safety Code Section 1276.65(a)(1), licensed nurses are in fact direct caregivers. Therefore while all of the shift specific direct caregiver ratios, 1 to 5, 1 to 8, and 1 to 13. must include at least one licensed nurse because of other regulatory requirements, the SNF must decide on which shifts  the remaining required licensed nurses are most needed. Because of other regulatory requirements, larger SNFs will  be required to assign additional licensed nurses to some shifts, but will still have discretion in most licensed nurse assignments.
G. Comment: Commenters claim that the Department has not met the statutory requirement contained in section 1276.65 of the Health and Safety Code that it “convert” the requirement that facilities provide 3.2 nursing hours per patient day into a ratio. They claim the statute did not provide the Department with the authority to adopt ratios that increased the nursing hours per patient day.
Commenters: 194.7, 195.9, 209.9.
Department Response: After over 5 years of attempting to determine an exact conversion of 3.2 nursing hours per patient day into a single ratio, the Department found it impossible to accomplish this result. As the Legislature would not require a state agency to do the impossible, the Department decided that the only way to accomplish the statute’s mandate would be to require a ratio that could apply to all SNFs, even though it might result in minimally increasing the staffing in those SNFs to slightly more than 3.2 nursing hours per patient day in some instances. The Department believes that the ratios it has adopted comply with the Legislative mandate and also provide as slight an increase in costs as possible.

H. Comment: Commenters claim that the Department arbitrarily and capriciously utilized unreliable "sample“ data to develop these amended regulations. Commenters contend that they have been unable to identify (and the Department has not presented) any consensus among researchers as to what represents an optimal level of minimum staffing or staff-to-patient ratios.
Commenters: 195.1, 209.1.
Department Response: The Department agrees that it has not been able to identify any empirical data as to what represents an optimal level of minimum staffing or staff-to-patient ratios. The Department therefore used the most current data that it had available as it believed that the SNFs that provided the data were currently staffing at the level that best met their patients’ needs. The Department believes that it could not have identified a more appropriate place to find the necessary data, and would note that until staff-to-patient ratios have actually been employed for some period of time, empirical data of the type desired by commenters will not exist.
I. Comment: Commenters contend that the establishment of the ratio of one nurse for every eight patients is excessive and not supported by the data.
Commenters: 195.2, 206.2, 209.2.
Department Response: 
The Department believes that the ratio of one licensed nurse for every eight patients is warranted. The Department does not agree that it might have chosen a lower ratio based on the available data. The Department selected one licensed nurse to eight patients believing it was the ratio that mostly closely reflected the data and that would provide a current level of care to patients. The Department also notes that SNFs that might require fewer licensed nurses and more non-licensed direct caregivers based on the acuity of their patients may seek a waiver of the ratio.

3. Staffing

A. Comment: Commenters express concern that the Department included a requirement that the staffing ratios be based upon the highest number of patients in the SNF during the 24 hour period they use to calculate their census. Commenters claim that frequently admissions of new patients and discharges of current ones overlap, and they should not be forced to provide staffing for a census that only exists for a short period of time. 
Commenters: 24.1-51.1, 195.7, 199.1-203.1, 204.5, 209.7.
Department Response: The Department does not believe that a SNF can maintain that it is meeting the statutory mandate that it provide 3.2 nursing hours per patient day of care for its patients if there are periods of the day when it houses patients but does not include those patients in its daily census.

B. Comment: Commenter claims that the regulation cannot contain the statement that, “the staffing requirements and ratios required by this section are minimum standards only," when the regulations result in a requirement that some SNFs staff above the 3.2 nursing hours per patient day standard.
Commenters: 194.4
Department Response: Commenter needs to be aware that the Department removed the clause “and ratios” from the quoted phrase.  Please, see the response to 2.B of this addendum. The Department believes that although some SNFs might have to staff at a level higher than 3.2 nursing hours per patient day, they will be doing so to meet the care needs of their patients. However, since changing nursing hours per patient day to numbers of staff is not an exact conversion, the Department was obligated to slightly increase staffing, because the alternative, to slightly decrease staffing, would result in fewer than the mandated 3.2 nursing hours per patient day.
C. Comment: Commenters claim that the regulations preclude the counting of hours worked by a Director of Nursing Services ("DONS") when providing direct care (i.e. when picking up a shift for another licensed nurse on the floor) along with the hours worked by that individual as a DONS

Commenters: 195.3,199.4-203.4, 209.3, 210.4.
Department Response: As the regulatory requirement to which the comment is addressed was not changed from what was originally noticed, the comment is considered to be outside the scope of this 15-day availability of proposed changes made to the emergency regulations. Comments similar to this made in response to the Public Notice of the emergency regulations are addressed in addendum II.

D. Comment: The emergency regulations lack clarity as to how they describe the 3.2 NHPPD standard.
Commenters: 195.10, 209.10.

Department Response: As the regulatory requirement to which the comment is addressed was not changed from what was originally noticed, the comment is considered to be outside the scope of this 15-day availability of proposed changes made to the emergency regulations. Comments similar to this made in response to the Public Notice of the emergency regulations are addressed in addendum II.

E. Comment: Commenters claim that the emergency regulations fail to maximize resident access to care, as required by section 1276.65, since they do not take the nursing workforce shortages into consideration. Commenters claim that requiring an increase in minimum staffing requirements actually diminishes access to skilled nursing services.

Commenters: 195.15, 209.15
Department Response: The Department did not seek to increase staffing requirements when it followed the Legislature’s direction to adopt ratios; any increase was incidental to adopting the ratios. The Department does not believe it has the authority to refuse to implement a Legislative, as well as court ordered, mandate based upon considerations over which it has no control.
F. Comment: Commenter states that ratios should be tied directly to certified nursing assistants. Commenter requests that the department revise these regulations to reinstate the previous ratio requirements separately for CNAs and licensed nurses so they are easily enforceable and understandable for workers and residents.
Commenters: 205.3
Department Response: The Department agrees with the commenter that this change might make it more difficult for patients, family members and others to determine if there are enough CNAs on duty, as they will now have to compare the number of both licensed and unlicensed staff on duty to determine whether the ratio for that shift is met. However, the authorization from the Legislature was for the Department to develop ratios for direct caregivers and licensed nurses, not CNAs.
G. Comment: Commenter asks how these changes affect subacute staffing guidelines if at all. Commenter questions whether it can disregard them because it more than meets the minimums

Commenters: 208.1
Department Response: These regulations have no effect on subacute guidelines as those are Medi-Cal guidelines used for reimbursement purposes while these regulations are licensing standards. If the commenter’s SNF provides care solely to patients that meet the Medi-Cal subacute criteria, it is doubtful that these regulations will actually have an impact on the staffing in commenter’s SNF. However, commenter will still need to make sure the SNF meets or exceeds the minimum staffing requirements as provided, i.e., the 8-hour shift pattern, or seeks a waiver to continue to use its current staffing configuration.
4. Cost
A. Comment: Commenters claim that the Department has created arbitrary nurse staffing "ratios" that ignore the Legislature's directive to "minimize additional state costs." Commenters state that based on the Department's shift and ratio requirements, SNFs will be forced to add a substantial number of additional staff at their facilities. They claim that this will result in a significant increase in their cost of doing business. Commenters suggest that if the Department merely complied with the legislative mandate to "convert" the requirements associated with the 3.2 nursing hours requirement, the cost would be substantially less than the $50 million estimate.
Commenters: 128.1-131.1, 195.13, 209.13.
Department Response: The Department believes that the cost estimate it has received from the Department of Health Care Services is accurate and is justified by the Legislature’s mandate. The Department agrees that if it could have merely complied with the Legislative mandate to convert the 3.2 nursing hours per patient day requirements, the cost would be substantially less. However, the Legislature required that the Department convert a number of required hours of care per patient into a ratio of individual to individual, not another number. The statute also contains additional requirements that would not be fulfilled by “merely converting” the number. The Department does not believe the Legislature would have included the requirement that an appropriation occur before the ratio could be implemented unless it had anticipated that an increased cost would result because of its implementation.
B. Comment: Commenter states that the fiscal estimate is greatly overstated, and the Legislature isn't going to appropriate funds for this purpose without a credible cost estimate from the Department

Commenters: 190.1
Department Response: As stated above, the Department believes that the cost estimate it has received from the Department of Health Care Services is an accurate reflection of the actual cost of the staffing requirements of the current ratios. However, the Department is unable to speak to what additional information, if any, the legislature may request as it determines the appropriation for the implementation of these regulations.
C. Comment: Commenters state that the regulations establishing the staffing ratios must be conditioned on an appropriation from the Legislature.
Commenters: 195.11, 209.11.
Department Response: The Department agrees and notes that this requirement is contained both in the statute and in the regulations.
D. Comment: Commenters claim that the ISOR and accompanying Standard Form 399 do not adequately address concerns and that the use of the terms "may" and "minimally" are misleading and do not accurately describe the fiscal impact in general and to local government, private persons, and businesses specifically.

Commenters: 195.14, 209.14.
Department Response: The Department believes the documents in question are accurate and contain the best estimate that is in the Department’s ability to predict.
5. Direct Caregivers

A. Comment: Commenters object to the inclusion of nursing assistants in training to the list of direct caregivers in the regulation, as they are not included in the statutory definition provided by the Legislature.
Commenters: 190.2, 196.1, 205.1.
Department Response: The Department agrees that nursing assistants in training are not included in the definition of direct caregiver specified by the Legislature. The Department also believes that unless it interprets the statutory reference to certified nurse assistants to include nursing assistants in training, the statute become meaningless and impossible to implement. The primary purpose of the initial implementation of the regulations, which is now occurring, is not to increase staffing; it is simply to make it easier for interested individuals to determine whether a SNF’s staffing actually complies with the statutory requirement, contained in 1276.5 of the Health and Safety Code, that the SNF provide 3.2 nursing hours of care per patient day. Section 1276.5 specifically lists nursing assistants as caregivers whose services are included within the 3.2 nursing hours per patient day required in a SNF. It would therefore be impossible to convert the existing 3.2 nursing hours per patient day into a ratio of direct caregivers because some of those hours were provided by persons who were not direct caregivers; there is no method that would result in a cost effective accurate conversion. The Department considered whether the Legislature might have intended to exclude nursing assistants in training from any consideration of being counted as direct caregivers, and decided if it had so intended the Legislature would have specifically included the exclusion in the statute, as it would have resulted in a staffing increase in opposition to the Legislature’s  direction that no increase should   occur until the ratios had been in place for a period of time, and the Department had consulted with all interested stakeholders before recommending whether an increase was required.
B. Comment: Commenter thanks the Department for including nursing assistants in training programs within the definition of a direct caregiver.
Commenters: 194.2
Department Response: The Department appreciates the commenter’s support of its regulatory changes.

C. Comment: Commenter contends the use of the phrase, “while performing the nursing services described in Sections 72309, 72311 and 72315,” lacks clarity and conflicts with current statutes and regulations. Commenter suggests this limitation infringes on the scopes of practice of both nurses and CNAs as delineated in their enabling statutes and regulations.
Commenters: 194.3
Department Response: The Department does not agree with the commenter’s contentions. The regulations are not designed to specify what an individual may or may not do, within his or her scope of practice, but in what activities such individuals need to be engaged in a SNF in order to be considered direct caregivers. Whatever the scope of practice might be for an individual nurse, he or she may not be counted as a direct caregiver in a SNF unless he or she is performing nursing services as defined. These regulations have no impact on his or her scope of practice; the regulations merely specify when a SNF is permitted to include him or her as a direct caregiver to meet the regulatory requirements.
6. Posting Requirements 

A. Comment: Commenters state that the posting and documentation requirements of staffing levels do not reflect SNF staffing patterns and do not add to patient care. Commenters claims that they currently provide and post information regarding staff levels and schedules on a daily basis and that the new regulations add the requirement of posting specific room and bed assignments for each of their nursing staff. Commenters recommend eliminating the room and bed assignment. 
Commenters: 191.2, 192.4, 197.3
Department Response: Section 1(a)(2) of Stats. 2001 C.684 (AB 1975) provided “compliance with minimum staffing requirements will be increased if residents, residents’ families, facility employees, and state inspectors can determine easily whether or not a SNF is in compliance [with minimal staffing requirements].” The Department does not believe it can eliminate the posting that the regulation requires, as one of the main purposes of the statute is to provide interested parties with the information they need to determine whether a SNF meets statutory staffing requirements and the regulation’s shift ratio requirements. Unless the SNF posts each direct caregiver’s primary assignment and location, that purpose can not be fulfilled. The Department would note that the regulation currently requires that a SNF post the primary location to which an unlicensed caregiver is assigned, and the primary assignments of caregivers not assigned to a specific room or bed. It is the resulting increased compliance with the minimum staffing requirements that will add to the quality of patient care.
B. Comment: Commenters contend that this proposed regulation expressly conflicts with and is contradictory to Health and Safety Code section 1276.65(f) which requires that the posting requirement be done in a "manner pursuant to federal requirements." Commenters interpret this portion of the quoted provision to specify that the required postings be the same as those required by federal law.
Commenters: 195.17, 209.17
Department Response: The commenters object to the fact the regulation requires SNFs to post more information than is required by federal law as the statute only required SNFs to post information in “a manner pursuant to federal requirements.” The Department does not believe that the quoted language requires that the process chosen by the Department mirror the federal requirements. In fact the same subsection of the statute, though ignored by the commenters, specifically requires the posting to include the staffing requirements developed pursuant to the statute. This is what the regulation requires. 

C. Comment: Commenter states that the department should develop a standardized posting form.
Commenters: 205.2
Department Response:  As the Department expects that some SNFs will request waivers so they may use 10 or 12 hour shifts or partial FTE’s, requiring that all SNFs use an identical format for posting of the staffing information regardless of their staffing pattern would be unnecessarily burdensome.
7. Over Regulating

A. Comment: Commenter states that the waiver process is unrealistic and cumbersome. Commenter believes that some aspects of the regulations will lead to the need for many waivers. This will add to the administrative burden for the facility and the Department as it appears that any facility that schedules on a basis of other than three 8-hour shifts per day will need to apply for a waiver

Commenters: 192.3
Department Response: While the Department does not agree with the commenter’s view of the waiver process as unrealistic and cumbersome, it does agree that it will add to the administrative burden for both SNFs and the Department, and that any SNF that does not staff as specified in the regulations will need to seek a waiver. The Department believes this is required to implement the statutory requirements for the adoption of ratios and the granting of waivers.
B. Comment: Commenters state that the regulations put additional unneeded burdens on facilities that will increase their costs and possibly result in their closing without improving the quality of care.
Commenters: 193.2, 197.1, 207.1
Department Response: The Legislature, in Health and Safety Code Section 1276.65(c)(1), required that the Department adopt the regulations that establish staff to patient ratios for direct caregivers working in a SNF, and the Department  is obligated to do so.
8. APA Compliance

Comment: Commenters state that because the Department made substantial changes to the regulations after the public hearing, it should provide a 45 day comment period.

Commenters: 194.1, 195.21, 209.21
Department Response: In providing the 15-day availability of proposed changes to the emergency regulations as originally noticed, the Department adhered to the requirements of Government Code Section 11346.8(c). 

9. Use of “Ensure” in Regulation Text

A. Comment: Commenter contends that the Department is requiring facilities to "ensure" quality resident care and compliance with all regulations. Commenter notes that although those are the goals of any statutory and regulatory structure, meeting those goals can not be guaranteed as is implied in the use of the word "ensure." Commenter asks that the word "ensure" be deleted in sections (a) and (g)(1).

Commenters: 194.5
Department Response: The Department believes that as SNFs operate in an industry in which strict liability is the standard, “ensure” is the correct word to use to describe their obligation to their patients and the public.
10. Waivers/Program Flexibility Process

Comment: Commenters express dissatisfaction with the Department’s implementation of the waiver process.

Commenters: 62.1-86.1, 195.16, 199.3-203.3, 204.4, 205.4, 209.16, 210.3

Department Response: As the regulatory requirement to which the comment is addressed was not changed from what was originally noticed, the comment is considered to be outside the scope of this 15-day availability of proposed changes made to the emergency regulations. Comments similar to this made in response to the Public Notice of the emergency regulations are addressed in addendum II.

11. Documentation

Comment: Commenters express dissatisfaction with the documentation required by the Department.

Commenters: 87.1-127.1, 195.18, 204.3, 209.18
Department Response: As the regulatory requirement to which the comment is addressed was not changed from what was originally noticed, the comment is considered to be outside the scope of this 15-day availability of proposed changes made to the emergency regulations. Comments similar to this made in response to the Public Notice of the emergency regulations are addressed in addendum II.

12. Effective Date of Regulation
Comment: The Department should provide a transition period of 120 days for facilities to come into compliance with the regulation after the Department’s notice of the making of an appropriation.
Commenters: 195.12, 209.12
Department Response: As the regulatory requirement to which the comment is addressed was not changed from what was originally noticed, the comment is considered to be outside the scope of this 15-day availability of proposed changes made to the emergency regulations. Comments similar to this made in response to the Public Notice of the emergency regulations are addressed in addendum II.

13. Ban on Admissions
Comment: Commenters express dissatisfaction with the Department’s use of a ban on admissions to ensure it is provided the information it needs to judge a facility’s compliance with the regulatory requirements.
Commenters: 195.19, 209.19
Department Response: As the regulatory requirement to which the comment is addressed was not changed from what was originally noticed, the comment is considered to be outside the scope of this 15-day availability of proposed changes made to the emergency regulations. Comments similar to this made in response to the Public Notice of the emergency regulations are addressed in addendum II.

14. Input from Stakeholders
Comment: Commenters express dissatisfaction with the Department’s failure to consult with stakeholder prior to increasing staffing requirements.
Commenters: 195.20, 209.20
Department Response:  As no changes have occurred that would modify the Department’s response to this comment contained in its response to the initial comments, the comment is considered to be outside the scope of this 15-day availability of proposed changes made to the emergency regulations. Comments similar to this made in response to the Public Notice of the emergency regulations are addressed in addendum II.

15. Electronic Charting

Comment: Commenter expresses dissatisfaction with the Department’s failure to address electronic charting.

Commenters: 209.22

Department Response: As the regulatory requirement to which the comment is addressed was not changed from what was originally noticed, the comment is considered to be outside the scope of this 15-day availability of proposed changes made to the emergency regulations. Comments similar to this made in response to the Public Notice of the emergency regulations are addressed in addendum II.

� The authority and reference citations are being amended, resulting in nonsubstantive changes pursuant to 1 CCR 100, to reflect the reorganization of the Department of Health Services into the California Department of Health Care Services and the California Department of Public Health, pursuant to SB 162 (Ortiz, Chapter 241, Statutes of 2006).
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