DPH-05-022
08-02-2011
‘Page 1 of 33

FINAL STATEMENT OF REASONS '

Chapter 631, Statutes of 1997, added sectlon 1599 61 to the Health and

o Safety Code (HSC) requiring all licensed skilled nursing and intermediate

care facilities to use a standard admission agreement developed by the
Department of Health Services', and requiring the Depariment to develop
a comprehensive Patients' Bill of Rights. This legislation, authored by
Senator Vasconcellos, expressed the. followmg findings and declarations of
the Leglslature :

1. . Many nursing home admission agreements are
unnecessarily long, complrcated and mcomprehensrble to
consumers; ,

2. ltisinthe best rnterests of nursing home resrdents that.

admission agreements meet standards requrred under state and
federal law and that they not violate residents’ rights;

-3 There is Ilttle uniformity among admlssron agreements and it |s an

unnecessary burden and expense to review all agreements for’
compliance with state and federal law; and, '

4. A uniform admission agreement would provide consrstency,

" promote and protect regidents’ nghts and conserve state
resources and funds.

The bill 'expressed the specific intent of the Legislature to mandate a ‘
standard admission agreement to be used for all admissions to all
licensed skilled nursing facilities, intermediate care facilities, and . .
nursing facilities in California.

The Department adopted two parallel regulation sections to implement the-
provisions of HSC section 1599.61: section 72516 applied the statutory
requirements to skilled nursrng facrlltles and section 73518 applied the statutory

1. The authority and reference citations are being amended, resulting in non-substantive changes
pursuant to section 100 of Title 1 of the California Code of Regulations (CCR), to reflect the
reorganization of the Department of Health Services into the California Department of Health Care
Services and the California Departmént of Public Health pursuant to SB 162 (Ortiz, Chapter 241,

_Statutes of 2006).
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requirements to intermediate care facilities. "Skilled nursing facilities" which must
use the Standard Admission Agreement are defined in 22 CCR section 72103,

. and include both freestanding facilities and facilities which operate as distinct
parts of a hospital. 22 CCR section 73051 defines "intermediate care facilities”
which must use the Standard Admission Agreement including both freestanding
facilities and those that operate as a distinct part of a hospital. '

The Department promulgated regulations with a Standard Admission Agreement
(SAA) incorporated by reference, effective August 5, 2005. Thereafter, a suit was
filed by several long-term health care facilities and the California Association of
Health Facilities in which the petitioners asked the court to issue a writ requiring the - -
_ Department to implement regulations and the 'cq'rre'_sponding SAA to conform with
. existing law; the petitioners did not believe that the regulations and agreement the .
Departiment had promulgated were consistent with existing statutes and regulations. .
(Parkside Special Care Center, Inc., et-al., v. Sandra Shewry, Director of the
California Depattment of Health Services, et al., San Diego Superior Court number
GIC 860574.) ' - '

On August 10, 20'06, the Court issued an Order in which if upheld certain proviéions
of the Department’s regulations and SAA,Z.and.found several other provisions -
“contrary to law. On March 21, 2007, the ¢ourt issued a Writ of Mandate in which it

2. In upholding the Department's determination regarding arbitration agreements, the court stated on
pages 3 and 4 of its order, “Arbitration Agreement: The implementing regulatioris’ requirements
that "[t]he licensee shall not present any arbitration agreemenit to a prospective resident as a part of
the SAA" and that the "arbitration agreement shall be separate from the SAA" are not inconsistent
with controlling law. [Title 22, California Code of Regulations section72516(d) and section73518(d)] -
Health and Safety Code § 12599.81 [sic] requires that the arbitration agreement be located on a :
separate document, that thé admission not conditioned upon the signing of the arbitration agreement
and that the resident has not waived his or her right to sue under the Patient's Bill of Rights when -
‘signing the agreement. The implementing regulations are silent as to whether or not an arbitration
agreement may be presented at the same time as the contract. What is clear is that the arbitration
agreement has never been a part of the coniract of admission. As for the implementing regulations’
requirement that the arbitration.notice be in bold face font, this requirement is consistent with
California law and is not a result of the Department's arbitrary, capricious, or unreasonable action.”
Several commenters state that the Department must amend its regulations as a decision issued after
the Parkside order by the California Court of Appeal, Hogan v. Country Villa Health Services (2007)
148 Cal.App.4th 259, concluded that HSC section 1599.81 required that Arbitration Agreements be
attachments to the Admission Agreement. The Hogan Court actually stated at page 267, “[tlhe '
statutory framework thus sanctions the use, in contracts of admission, of arbitration clauses...."
(Emphasis added.) Several commenters also conclude that a recent case from the United States
Supreme Court, AT&T Mobility LLC v. Concepcion (2011) 563 U.S __-__ (Civ. No.-09-893, filed April

. 27, 2011), requires that the Department modify a provision in the regulation as the statute on which it
is based, HSC section 1430(b), is likely preempted by the Federal Arbitration Act; even if the
Department agreed with comimenters, the Department's is prohibited from complying with this
request by Article 3, Section 3.5 of the California Constitution. '
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'ordered the Department to vacate and set asrde several prowsrons of the SAA and '

implementing regulatlons and to revise and re-promuigate those provisions of the'
SAA and implementing regulations in a manner consistent with the Writ and the

Order of August 10, 2006
The Writ sp‘écifiCall‘y 0rdered:

1. Authorization for Disclosure of Medical Information. The Authorization for
Disclosure of Medical Information shall comply with all of the mandatory
requirements of the Federal Health lnsurance Portability and Accountablhty Act

(H.L.P. P A.) [sic]..

2, Thlrty (30) day wntten notice of room change. Room changes shall not require

thirty (30) days written notice. Notice of room changes shall comply with the existing
" -legal requirements that.changes may be made_upon "reasonable notice" to the

resident determined on a case by case basis in accord with Health and Safety Code
section 1599.78 and other apphoable federal requrrements

3. Re3|dent‘s right to voluntarlly leave a facmty Notice to reSIdents regarding

their right to voluntary right leave a facility shall be clanfled to exclude from that right

those residents under involuntary commitments and those sufferlng from severe -

~ cognitive impairment.®

4. Liability of 3rd Parties.. Any notice to a resident's personal rep‘resentative shall
include language that signing in a representative capacity does not, in and of itself,
result in personal liability of the representative for debts of the resident.

5. - Posting requirements. The SAA and implementing regulatioris shall not
impose posting requirements-in addition to pre-existing statutory and regulatory
requirements. ' - 3

6. Provisions regardrng refunds Provrsrons regardrng refunds in the
SAA and implementing regulations must conform to Health and Safety Code sectlon

1599, 70(b)

7. Program Flexibility. The DHS shalll establish and follow gu1dellnes and time
tables in the lmplementatlon of the program flexrblllty provisions pursuant {o Health

3. Ata hearmg on March 11, 2008, the Court did not order the Department to adopt any specific
language to replace that contained in the SAA, L.e., DHS Form Number HS 327 (02/05)
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and Safety Code Sec’uon 1276 con3|stent thh Health and Safety Code sectlon
1599.61(9).

‘Chapter 532 Statutes of 2009, amended section 1599.64 of the Health and Safety
Code to require that all-contracts of admission for a skilled nursing facility have an
attachment that is placed before ariy other attachment that discloses the name of the
owner and licensee and the name and contact information of a single entity that is
responsible for all aspects of patient care and operation at the facility.

The Department is therefore amending the regulations and SAA that were effective
August 5, 2005, to comply with the court’s maridate, and to implement the provisions
of Chapter 532, Statutes of-2009 and any other more recent statutory requirements
not addressed in the original version.* -

‘The specific. purbose and rationale for each subsection o,ffc,h,e,, ,neyvly, '
promulgated regulations was: -

Sections 72516, 73518, Subsection (a): This subsection requlred the licensee to

use the California Standard Admission Agreement for Skilled Nursing and.
intermediate Care Facilities, DHS Form Number HS 327 (02705), which was
incorporated by reference, and is attached to this document. The California -
Department of Public Health Form Number CDPH 327 (05/11) is the revised -
SAA as amended in this proposal, and is also incorporated by referéfrice in
the regulations. The Department determined that it would be more efficient.
and effective to incorporate the standard form by reference, rather than adopting
regulations that specify format standards and specific language and requiring
each facility to create its own form consistent with those standards. The
Department also determined that the length of the document makes it
cumbersome and impractical to publish in Title 22 of the CCR. By adopting
‘regulations that incorporate the form by reference, the Department could make
available — in hard copy, in electronic format, and on the Internet ~ the specific form
required for use by licensees. This was also consistent with the goals of the -
statutory mandate to promote uniformity of admission agreements, assure
compliance with all state and federal requirements, and minimize associated
administrative burdens. : . L

4. Many comments were received that addressed other concerns that commenters wished to raiae.
As these were outside the scope of this filing, the Department has not provided substantive
responses to them in the Addenda
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Sections 72516, 73518 Subsectlon (b) This subsection prohlblts any alteratron of
the standard admission agreement by the licensee without prior written approval from the
Department, except that information specific fo the facility or the resident may be entered
in spaces provided in the standard admission agreement form. HSC section
1599.61(b)(1) contains the prohibition that "No facrllty shall alter the standard
agreement unless so directed by the department," in order to ensure that the
admission agreement is not arbitrarily altered by the licensee, and that only the
standard agreement adopted by the Department is used. The Department had
originally proposed using the program flexibility procedures permitted by HSC
section 1276 and 22 CCR sections 72213 and 73227 to enable facilities to seek
modifications to the regulations and the SAA.,

" The court determined that the programs flexibility provisions needed to be modified
to include guidelines and time tables. It ordered: -

7. . Program FIexrblllty ‘The DHS shall establish and follow
gurdehnes and time tables in the lmplementatlon of the program
fiexibility provisions pursuant to Health and Safety Code Section 1276 .
consistent with Health and Safety Code section 1599.61(g). '

 The Department is amending subsection xt(b)_ of sections 72516 and 73518 to elimiinate -

the use of the program flexibility procedures by facilities wishing to modify the. SAA.
Program flexibility procedures would continue to be used by facilities wishing to
provide alternate methods of complying with the regulations, and the program
flexibility statute'and regulatlons already contain guidelines and timetables. A
sentence is added to'the regulations to delay the operative ‘date to six-months after
the regulations are filed with the Secretary of State to provide. facilities with
additional time to request alternate methods of complying with the regulations and
modification of the SAA. : -

The subsection, as it applies to Skilled Nursing Facrlrtles now states:

(b) Except to enter information specific to the facllrty or the resident in
blank spaces provided in the Standard Admission Agreement form or its
attachments, the licensee shall not alter the Standard Admission unless
directed to do so by the Department. A licensee wishing to receive direction
from the Department that would enable the licensee to alter the Standard
Admission Agreement shall submit a request to the Department The request
shall: :

(1) Include the identity of the facrhty,

(2) Identify the specific language in the Standard Admission Agreement
that the facility is unable to employ; and/or,
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(3) Identlfy the specmc Iocatlon and Ianguage that is to be deleted
amended or appended to the form; and,

(4) Contain substantiating evidence identifying the reason that the use of
the Standard Admission Agreement without the requested modification would
not be possible because of some unique aspect of the facility’s operation or
would make it highly likely that the use of the language will create a new cause
of action against the facility related to its compliance with existing statutory or
regulatory requirements governing the care provided to nursing facility
residents. The Department shall respond within 60 days of thereceipt of the.
request.

The subsection, as it applies 0. Intermediate Care Facmtles now siates:
.(b) Except to enter information specific to the facility or the resident in

blank spaces provided in the Standard Admission Agreement form or its

- attachments, the licensee shall not alter the Standard Admission unless
directed to.do so by. the Department. A licensee wishing to receive direction .
from the Department that would enable the licensee to alter the Standard
Admission Agreement shall submlt a request to the Department. The request
shall: :

(1) Include the identity of the faclhty : :

“(2) Identify the specific language in the Standard Admlssmn Agreement

 that the facility is unablé to employ; and/or, '

(3) ldenttfy the SpeCIfIC location and language that i lS to be deleted
amended or appended to the form; and,

' (4) Contain substantiating evidence identifying the reason that the use of
the Standard Admission Agreement without the requested modification would
not be pos31ble because of some unique aspect of the facility’s operation or

" would make it highly likely that the use of the language will create a new cause
of action against the facility related to its compliance with existing statutory or
regulatory requirements governing the care provided to nursing facility '
residents. The Department shall respond within 60 days of the receipt of the
request.

Though not specifically addressed by statute, allowing the entry of information
specific to a facility-and a resident is essential from a practical perspective. The

* California Standard-Admission Agreement must offer the flexibility to ldentlfy the

specific parttes to the contract and to accommodate legitimate differences among
facilities, such as available optional services and related charges.

The procedures adopted by the Department to 'enable a facil'ity to request that the
Department direct the facility to modify the SAA are more closely aligned with the
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provisions of the SAA statute than the program ﬂexrbrhty procedures The Department
believes that the initial guideline for directing modifications of the SAA was provided by
the Legislature in subsection (b) of section 1 of Stats.1997, ¢. 631 (S.B.1061), and

- applies to both the Department and facilities. That guideline is that a standard
“admission agreement be used for all admissions to afl licensed skilled nursing facilities,
intermediate care facilities, and nursing facilities in California. The Depariment
believes that the guidelines it has rncluded in the regulations accord with the
Legislative mandate. These are: a facility must provide substantiating evidence, the
current requirement for program flexibility requests, that it is unable to use the

~ agreement without modification; if a facility is able to use the SAA without
modification, no modification should be made; and/or, if a facility believes that its -
use of the SAA without modification will create a new cause of action against it, a
result not intended by the statute, the facility is the entity that has the facts and the
. knowledge to justlfy its request for modification.

[Several commenters noted that requestmg a modlflcatlon of the SAA is not
the same as requesting program flexibility from a regulation. The Department
is therefore amending the regulation to separate requests that the Department
direct a facility to alter the SAA from requests for program flexibility, and to -
provide facilities guidelines to use to specify the reason that the modification
'is required by the facility. The regulation also states that the Department will
_respond to the request within 60 days of the date it is received. The courtin
the Parkside case required that the Department provide guidelines and tlme
frames for the processing of facilities’ requests. The court and several
commenters also suggested that facilities needed more time than currently
provided in the program flexibility process to implement the SAA or request
that modifications be made to it. The delay in the operative date to six-months
after the regulations are filed with the Secretary of State provrdes the
addltlonal time.] : :

Sections 72516, 73518, Subsection (¢): This subsection which provides that no
resident or their representative can be required to sign any other document at the time of,

or as a condition of, admission to the facility or as a condition of continued stay in the '

facility i is not amended

Seotlons 72516, 73518, Subsection (d): This subsection, which prohibits the
_inclusion of an arbitration agreement as part of the California Standard Admission
* Agreement is not amended.
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California Standard Admission Agreement:

Each section of the California Standard Admission Agreement (SAA) is
discussed below, with the proposed changes to the SAA language in underline or
strike through and italics. A brief jus’clfrcatron for the changes to be made because of
the court's order or to comply with Chapter 532, Statutes of 2009 or other recently
enacted statutory requirements is also included. Quoted portions of the SAA that are

_ not to be changed but included for continuity, are italicized. All references to the

Health and Safety Code are abbreviated "HSC", all references to Title 22 of the Code
of California Regulations are abbreviated "22 CCR", and all references 1o Title 42 of
the Code of Federal Regulatlons are abbrewated "42 CFR " ~

A non-substantive change is being made in the agency name “Health Services
(DHS)" to read “Public Health (CDPH)” to designate the correct agency that

- oversees licensing concerns’ pursuant to the reorganization of the. Department of
' Health Services on the cover page and pages 1, 3, and 10 of the SAA, pages 1 and
8 of Attachment F (previously Attachment A) and in the header of the SAA, the Table
of Contents to the SAA, and to Attachments B-1, B-2, C-1, C-2, C-3, D-1, D-2, and E.

. A non-substantive change is being made in the form number from HS 327 (02/05) to
CDPH 327 (05/11) to indicate the change in the agency name and to indicate the

" date of the form revision. In the SAA, the title and headings designated by roman
numerals . through XlI. and sub-headings A. through E. are underlined to conform fo
the existing version of the SAA as approved in 2005. For the 45-day public notice
documentation, the headings were removed from the originally notlced SAA,
attached as a document relied upon, to prevent confusing the reader by grvmg the
appearance of newly adopted text.

The term “Advance Directive” in paragraphs li. and IIl of the SAAis being changed to
. read “Advance Health Care Directive” to be oonsrstent with usage elsewhere W|th|n
paragraph il of thé SSA.

Regident Name:

Admission Date: L Resident Number:

Facility Name:
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CALIFORNTA STANDARD ADMISSION AGREEMENT
‘FOR SKILLED NURSING FACILITIES AND -INTERMEDIATE CARE FACILITIES

I. Preamble

The Callfornla Standard Admission Agreement is an
admission contract that this Facility is required by
gtate law and regulation to use. It is a legally
binding agreement that defines the rights and
obligations of each person (or party) signing the
contract. Please read. this Agreement carefully
before you sign it. If you have any guestions,
please discuss them with Facility staff before you
sign the: agreement You are encouraged to have this
contract reviewed. by your legal representatlve, or by
any other adv:sor of your choice, before you sign

it.

You may also call the Offlce of the State Long Term Care
-Ombudsman at 1-800-231-4024, for more 1nformat1on about

- this Facility.

The
report of the most recent state 11cen31ng visit to our
facility is posted . , and a copy_of of

1t or of reports ©of prior 1nepectlons may be obtained
from the local office of the California Department of

Hea%%h—éeew&e%&e%@ﬁ€+ Public Health (CDPH) , Llcens1ng

and Certlflcatzon Division

{I{ocation of D:Lstrz.ct Office)

For clarity, the term “Health Services (DHS)" is being replaced with “Public Health
(CDPH)" to designate the correct agency that oversees licensing.concerns, pursuant
to the reorganization of the Department of Health Services. A blank space is being
added to insert the location of the district office from where a copy of prlor mspec’non
reports may be obtained.

This sentence advises prospective residents that the findings of the most recent
licensing inspection performed by the Licensing and Certification Division of the
Department are available in the facility and from the local office of the Licensing
and Certification Division. 22 CCR section 72503 requires facilities to conspicuously
post in a prominent location accessible to the public the "Most recent licensing visit
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report supported by the related fo]low-up plan of correction visit reports "The court
found that the provision in the original admission agreement ‘promuigated by the
" Department that required all facilities to post all reports exceeded the Department's

authority as 22 CCR section 72503 only requires the postlng of the most recent licensing |

report, and 75% of facilities are not subject to the provisions of HSC section 1599.87,
- which requires more comprehensive posting. The court’s order specifically stated:

5.  Posting requirements. The SAA and implementing regulations
shall not impose posting requirements in addition to pre-existing
statutory and regulatory requirements.
If our facility participates in the Medi-Cal or Medicare
programs, we will keep survey, certification and complaint
investigation reports for the past three years and will make
. these reports available for anyone to reviewlupon request. |

[Several commenters noted that this language is now required because of the
_provisions of the federal Patient Protection and Affordable Care Act, sections
1395i-3(d)(1)(C) and 1396r(d)(1)(V) [should probably be (C)] of title 42 of the
United States Code.] :

. If you are able to do so, you are required to sign this -
Agreement in order to be admltted to this Facility. If you are
not able to sign this Agreemernt, your repregentative may sign it
for you. You shall not be required'to sign any other document
at the time of or as a condltlon of, admission to this
Facility.’

TT.Identification of Parties to this Agreement
DEFINITIONS °

' In order to make this Agreement more easily understood,
- references to “we,” “our,” “us,” “the Facility,” or “our
Facility” are references to:

(Insert the Name of the Faéil:.ty as it appeare on i'ts 'L:Lcense)

Attachment A provides you with the name of the owner and
licensee of thig facility, and the name and contact information
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of a single entlty respons1ble for all aspects of patient care
and operation at this faczllty ‘

Attachment A is being : added to the SAA to comply W|th the provrsmns of Chapter
.532, Statutes 2009.

References to “you,” “your,” “Patient,” or “Regident” are
references to __ - , the person who will be
receiving care in this Facility. For purposes of this
‘Agreement, “Resident” has the same meaning as “Patient.”

The parties to this agreement are the Re81dent ‘the Facility,
-and the Resident’s Representatlve References to the’

“ZRegident’s Representatlve” are references to:

, the person who will sign on your behalf
‘to admit you to this Facility, and/or who is authorized to make
decisions for you in the event that you are -unable to. To: the '
extent permitted by law, you may deszgnate a person as your
Representatlve at any tlme :

Note: the person .md:Lcated as your nResident's Repre.eentat.zve"
‘may be a family member, or by law, any of the following: a
conservator, a berson designated under the Resident's Advance
Health Care Directive or Power of Attorney for Health Care,

the Resident's next of kin, any other person designated by the
pesident consistent with State law, a person authorized by a
court, or, if the Resident is a minor, a person authorized by
law to .represent the minor. : ‘

Signing this Agfeement,as a. Resident’s Representative does not,.
in-and of itself, make the Resident’s representative liable for
the Resident’s debts. However, a Resident’s Representative
.acting as the Regident’s financial conservator or otherwise
responsible for distribution of the Regident’s monies, shall
provide reimbursements_from the . Resident’s assets to the.
Facility in compliance W1th Section V. of the agreement.

This provision advises both the resident and the resident's representative, that a
resident's representative, by signing this agreement on the resident's behalf, does not
assume personal responsibility for covering the cost of care for the resident. It further
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specifies that if the resident's representatlve has legal control of the income and assets of

- the resident (for example, as a conservator), then that representative is required to use
the resident's assets and income to pay for the costs of care provided to the resident,
but that representative has no personal financial liability. The signature of the

resident's representative on this document only acknowledges, on behalf of a
resident who cannot do so for him or herself that the representative understands the
contents of the agreement and agrees to abide by its terms. -

The court found that the provision in the original admissior agreement promulgated by
the Department that simply absolved a resident’s representative from [iability for paying '
for-the resident's care was too broad in that it could be read to- include persens who had
a legal responsibility, e.g., financial conservators, to pay for that care from reimbursing
the facility. The court, therefore required the Department to amend the agreement by
ordering that:

R "’I_’iabi]ity'ofSrdPartieS”Any notice to-aresident's perSOﬂal"""" .
representative shall include Ianguage that signing in a representatlve
‘capacity does not, in and of itself, result in personal hablllty of the
representatxve for debts of the resident.

IF OUR FACTLITY PARTIC’IPAT.E'S IN THE MEDI CAL OR MEDICARE PROGRAM

OUR FAC’ILITY DOES NOT REQUIRE THAT YOU HAVE ANYONE GUARANTEE

_ PAYMENT FOR YOUR ‘CARE BY SIGNING. OR C’OSIG'NING THIS ADMISSION
AGREEMENT AS A CONDITION OF ADMISSION. :

. The Parties to this Agreement are:

Resident:

(Type oF Pridt Resident s Namé HELe)

Resident’s Represantatlve
(Typ€ or Print Representat:.ve‘s ‘Name Here)

- Relationship:

Facility: . .
. iiype or Print the F‘ac.zIJ.Ey"s Name &s It appearxrs on the License)

III.Consent to Treatmént

The Regident hereby consents to routlne nur51ng care
prov:ded by thls Facility, as well as emergency care that
may be required.
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. However, you have the rlght to the extent permltted by
law, to refuse any treatment and the right to be
1nformed of potential medical consequences should you
refuse treatment. We will keep you informed about the
routine nurSlng and emergency care we provzde to you,
and we will amnswer your questions ‘about the care and
serviceg we provide you.

If you are, or become, incapable of making your .own
medical decigions, we will follow the direction of a
person with legal authority to make medical treatment
decisions on your behalf, such as a guardlan, conservator,
next of kin, or a person designated in an Advance Health
Care Dlrectlve or Power of Attorney for Health Care.

T T '*FbilowingﬂadmlsSlon;~weeencourage~you~tofprovadeﬁuswwuth,m,
' an Advanc¢e Health Care Directive.specifying ybur wishes

as to the care and services you want to receive in '
certaln circumstances. However, you are not requzred to
prepare one, or to provide us a copy of one, as a L
condition of admigsion to our: Faczllty If you already
have an Advance Health Care Directive, it is important '
that you provide us with & copy so that we may inform our
staff. '

If you do not'know how to prepare an Advance“HEalth
Care Directive and wish to prepare one, we will help
you find someone to aSsist you in doing so.

IV.Your nghts as a Resident

Re31dents of this Faczllty keep all their basrc rights and.
liberties as .a citizen or resident of the United States wheéen,
and after, they are admitted. Because these rights are so
important, both federal and state laws apd regulations describe
them in detail, and state law requires that a comprehensive
Re51dent Blll of nghts be attached to this Agreement.

Attachment A F, entitled "Resident Blll of nghts,” lists your
rights as set forth in State and Federal law. For your
1nformatlon, the attachment also provrdes the location of
your rights in statute.

08-02-2011 *
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A non-substantive change is being made to reflect that The Resndent Bill of Rights,
formerly designated as Attachment A, is now designated as Attachment F.

~ Violations of state laws and regulations identified above may

subject our Facility and our staff to civil or criminal
proceedings. You have the right to voice grievances to us
without fear of any reprisal, and you may submit complaints
or any questions or concerns you may have about our services
or your rights to the local office of the California
Department of Public Health Seriees "Licensing and
Certification District Office ~, or to the
State Long-Term Care Ombudsman (see page l for ‘contact

information) .

For clarity, the word “Publlc” is being inserted beforé. “Health” and the word

_ _*Services”-is being deleted.to designate the correct agency that oversees licensing

concerns, purstant to the reorganization of the Department of Health Services.

You should review the attached YResident Bill of Rights” very -
carefully. To acknowledge .that you have. been 1nformed .0f the
“vResident Bill of Rights,” please 31gn here ’

V.Financial Arrangements

Beginning on : (date), we will provide
routine nursing and emergency care and other services to
you in exchange for payment. ' :

our Faczllty has been approved to receive payment from
the following government insurarice programs:
Medi-Cal Medicare

At the.-time of admission, payment for the care we provide

‘to you will be made by:

Re51dent (Private Pay)

Medi-Cal -

Medicare Part A Medicare Part B:

Private Insurance:

(Enter Insurance Company Name and Policy Number)
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Managed Care Organization:

Other:

Resgident's Share of Cost. Medi-Cal, Medicare, or a
private payor may require that the Residernt pay a co-
payment, co- insurance, Or a deductlble, all of which the
Fac111ty congiders to be the Resident's share of cost.
Failure by. the Regident to pay his or her share of cost
i grounds for 1nvoluntary discharge of the Resident.

If you do not know whether your care in our Facility

_can be covered by Medi- -Cal or Medicare, we will help o

you get the 1nformatlon you need. You should note

_ that, if our Facility does not participate in Medi-Cal
or Medlcare and you later want these programs to cover
. the. cost of your care, ycu may be requlred to leave our
Faclllty :

[APPLIC’ABLE ONLY IF DATE I8 ENTERED:] On__ - (date) our,'
' Facility notified the California Départmént of Health Care
Services of our intent to withdraw from the Medi-Cal. Program
If you are admitted after that date, we cannot accept Medi-Cal
reimbursement on your behalf, .and we will not be required to
retain you as a Resident if you convert to Medi-Cal

reimbursement during your stay here. If, on the other hand, you.

were a Resident here. on that date, we are required to accept
Medi-Cal reimbursement on your behalf, even 1f you become
ellglble for Medi-Cal relmbursement after that date.

For clarity, the word “Care” is being inserted after “Cahforma Department of Health” |
to designate the correct agericy that oversees the Medi- Cal program pursuant fo the
reorganlzatlon of the Department of Health Services.

YOU SHOULD BE AWARE. THAT NO FACILITY THAT PARTICIPATES IN
THE MEDF~CAL PROGRAM MAY REQUIRE ANY RESIDENT TO REMAIN IN
PRIVATE PAY STATUS FOR ANY PERIOD OF TIME BEFORE CONVERTING TO MEDI-
CAI, COVERAGE. NOR, AS A CONDITION OF ADMISSION OR CONTINUED.
STAY IN SUCH A FACILITY, MAY THE FACILITY REQUIRE ORAL OR

" WRITTEN ASSURANCE FROM A RESIDENT THAT HE OR SHE IS NOT
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. ELIGIBLE FOR, OR WILL NOT APPLY FOR MEDI CARE OR ME’DI C’AL
BENEFITS.

A.Charges for Private Pay Residents

| our Facility charges the following basic dalily rates:

5 " - for a private, single bed room
3 - for a. room with two beés

g _ " for a room with tﬁreé beds

8 for

(Specify any ot.her accommodation here)’

The ba31c dally rate for prlvate pay and prlvately 1nsured

described 1n Attachment B-1.

The basic daily rate will be charged for the day of
admission, but not for any day beyond the day- of dlscharge or
.death. However, if you are voluntarily dlscharged from the
Facility less than 3 days after the date of admission, we may
aharge you for a maximum of 3 days at the ba51c dally rate.

We will provide you with a 30~day ertten notice.before.
increasing the basic daily rate, unless the increase is . .
required because the State increases the Medi- Cal rate

to a level higher than our regular réate. In this case,
state law waives the 30-day notificatioen.

Attachment B-2 lists for private pay and privately insured
‘Residents optional supplies and services not included in our
basic daily rate, and our charges for those supplies and
services. We will only charge you for optional supplies and
services that you specmflcally request, unless the supply or
service was requzred in an emergency. We will provide you.a 30-
day. written notice before any increase 1n charges for optional
supplies and services. ' -

1

If you become eligible for Medifcél at any time after your
admission, the services and supplies included in the daily rate .
may change, and also tlhe list of optiocnal supplies and
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services. At the time Medi-Cal confirms 1t W111 pay for your gtay a

in this Faqllzty, we will review and. explain any changés in
~coverage. ‘

B. Security Deposits

If you are a private pay or privately insured Resident,
we require a security deposit of §.

We will return the security deposit to you, with no

deduction for administration or handling charges, within
. 14 days after you close your private account or we

receive payment from Medi-Cal ~ ,whichever iz later.

. State law does not prohibit facilities from collecting a security deposit from private pay

-~ - ——orprivately-insured-residents. Accordingly, a security deposit may be required for

such residents, and this part of the standard agreement allows the facility and the
resident to negotiate and record a mutually agreeable security deposit. HSC section
1599.7.0(b) requires that "any security deposit.from a person paying privately upon
admission shall be returned within 14 days of the private account being closed, or first

" Medi-Cal payment whichever is later, and with no deductlon for admlmstrat:on or

handling charges."

In the SAA promulgated by the Department the phrase from the statute, “whichever '
is later,” was not included. The court ordered the Department to mclude it by stating
in the Writ: .

8. Provisions fegardi‘ng Refunds. Provisions regarding refunds in
the SAA and implementing regulatlons must conform to Health and
Safety Code section 1589.70(b). :

Iffyour care in our Facility is covered by'Medi—Cal or
'Medicare, no security deposit is required.

c. Charges for Medi-dal, Medicare,' or Insured Residents

IF YOU ARE APPROVED FOR MEDI-CAL COVERAGE AFTER YOU ARE
ADMITTED TO OUR FACILITY, YOU MAY BE -ENTITLED TO A REFUND.
WE WILL REFUND TO YOU ANY PAYMENTS YOU MADE FOR SERVICES AND
SUPPLIES THAT ARE LATER PAID FOR BY MEDI-CAL, LESS ANY
DEDUCTIBLE OR SHARE OF.COST. WHEN OUR FACILITY RECEIVES
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PAYMENT FROM THE MEDI-CAL PROGRAM, WE WILL ISSUE A REFUND TO
voU. : S -

If you are entitled to benefits under Medi-Cal, Medicare, or
- private insurance, and if weé are a participating Provider, we
agree to accept payment  from them for our basic daily rate.
NEITHER YOU NOR YOUR REPRESENTATIVE SHALL BE REQUIRED IO PAY PRIVATELY
FOR ANY MEDI-CAL COVERED SERVICES PROVIDED TO YOU DURING THE
TIME YOUR STAY HAS BEEN APPROVED FOR PAYMENT BY. MEDI-CAL. UPON
PRESENTATION OF THE MEDI-CAL CARD OR OTHER 'PROOF OF
ELIGIBILITY, THE FACILITY SHALL SUBMIT A MEDI-CAL CLAIM FOR
‘RETMBURSEMENT. However, you are still responsible for
paying ‘all deductibles, copayments, colinsurance, and
charges for gervices- and supplies that are not .covered by
Medi-Cal, Medicare, or your insurance. Please note that.our
~-Facility-does not- determlne _the-.amount_of._any. deductlble,
copayment, or coinsurance you may be required to pay;
rather, Medi-Cal, Medicare, or your ingurance carrier
determines these amounts. . i ) : é

' Attachments C-1, C-2, and C-3 describe the services
covered by the Medi- cal dally rate, services that are
covered by Medi-Cal but are not included in the daily
rate, and services that aré not. covered by Medi-Cal but
are avallable if you wish to pay for them.

Attachmentsg D-1 and D-2 describe the services: covered by
Medicare, and.services that are not covered by Medicare
but aré available if you wish to pay for them.

vou should note that Medi-Cal will only pay for covered A
supplies and services if they are medically necessary.
If Medi-Cal determines that a supply or service ig not
medlcally'necessary, we will ask whether you still want
that supply or service and if you are w1lllng to pay for
it yourself.

We will only charge you for optiomal supplies and services
that you specifically request, unless the supply or service
was required in- an emergency. we will provide you a 30-day

- written noticde before any increase in charges for optional
supplies and services.
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D. Bllllng and Payment

we w1ll prov1de to you an itemized statement of charges
that you musgt pay every month.. You agree to pay the account

monthly on (enter day of month).
Payment is overdue days after the dué date. A late charge
at .an interest rate of % ig charged on past due accounts

and ig calculated as follows:

E..  Payment of Other Refunds Due To You

' As. indicated in Sectlon "v.c. above, refunds may be due to you

as a result of Medi-Cal paying for services and supplies you had'

purchased before your eligibility for Medi-Cal was approved or

for any securlty deposzt you may have made. At the time of your"

discharge, you may also be due other refunds, such as unused
yadvance payments you may ‘have made for optional services not.
covered by thé dally rate. .We Wlll refund any money due to you
within 14 days of your leaving our Facility. We w1ll not’
deduct any administration or handling charges from any - refund

due to you.

VI. Transfers and Discharges '
4 l " . "
ﬂet_l“, ee—£o ',ﬁs_.”e_‘ﬂ%i-*eﬁ’aﬁaﬁ?e%wm AP AN .

We will help arrange for your voluntary discharge or
transfer to anotber facility.

[Several commenters suggested that the language in the current agreement
“[y]Jou may leave our facility at any time without prior notice to us,” was too
broad, and did not address problems raised because of the presence of
involuntarily committed or cognitively impaired residents in facilities. While
the court in the Parkside case had initially required that the language be
reworded, at a hearing on March 11, 2008, the court stated that rewording
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would not be necessary if the problematic Ianguage was deleted the court
believed that the problems could be addressed and ‘corrected during the
regulatory adoption process. To eliminate the concerns expressed about the
. language proposed by the Department, the Department has declded to
eliminate the sentence in question.]

The court had ordered in the Writ:

3.- Resident's right to voluntarily leave a facility. Notice to residents
regarding their right to voluntary right leave a facility shall be clarified to
exclude from that right those residents under involuntary commitrents
and those suffering from severe cognitive impairment. *

22 CCR sections 72433(b)(5) and 73449(b)(5) require aII llcensed facilities to
prowde "Discharge | planmng for each patlent [resndent] and |mplementat|on of the

~ plan.”

Except in an'emergency, we will not'transfer'you to

another room within our Faeility&—ef;ee—aﬁee&efe ,
cnedlity g LT e gisel . = .

| Faeility against your wishes, unless we give prior

. reasonable written notice to you, determined on a case

by case basis, in accord with appllcable state and '

federal requirements. For example, _you have a right to

refuse the transfer if the purpose of the transfer is to
move you to or. from a Medicare-certified bed. ‘

[The court in the Parkside case required that the language be reworded to
remove a 30-day notice requirement applicable to room-to-room transfers
within a facility. This language is designed to bring the language into

- compliance with the court order requiring reasonable notice and mandating -
compliance with both state and federal requirements applicable to room to
room transfers. The language implements the requirements of the court order,
state law, and sections1395i-3(c)(1)(A)(x) and 1396r(c)(1)(A)(x) of title 42 of the
United States Code which prohibif transfers from one room to another if “a
purpose of the transfer is to relocate the resident from a portion of the facility
that” is certified for Medicare to a portion of the facility that is not certified for
Medicare, or from a portion of the facility that is not certified for Medicare to a
'portlon of the facility that is certified for Medlcare ]

The court ruled that the requlrement that the facility
provide a 30-day notice before transferrlng a resident




DPH-05-022
. . ) 08-02-2011
o T . oo : - Page 21 of 33

" from one room to another w1th1n a fac111ty exceeded the
Department's authority. It held that the 30-day notice
was applicable to transfers ‘to another facility or

- digcharges from the facility, but not to room-to-room

transfers. It therefore ordered in the Writ:

-

‘2. Thirty (30) day written notice of room change.
Room changes shall not require thirty (30) days
written notice. Notice of room changes shall comply

" with the existing legal requirements that changes may
be .made upon "reasonable notice" to. the resident '
determined on a case by case basis in accord with
Health and Safety Code section 1599.78 and other
applicable federal requirements. i

_The Department is. therefore amending the Agreement to .
address the fa0111ty S obllgatlons vig-a-vis room-to-room
transfers separately from its obligation to notlfy
‘residente of involuntary transfers or discharges from the”
facility. While the use of the word “reasonable" may |
sometimes be discouraged because it might not meet the
clarity standard required for regulatlons, the Department
~is including it in the regulation as that is. the word

used in the statute and is the- term required by the court
order. : -

Tn the original SAA, the following language listing the
‘grounds - for. a client’s involuntary transfer or discharge
-preceded text requlrlng the facility to- notlfy a client
'in writing of such an action.

The only reasons ‘that we can transfer you to another
facility or discharge you against your wishes are:

1) It ig required to protect your Well—being} because
your needs cannot be met in our Facility;

2) It is appropriate because your health has improved
.enough that you no. longer need the services of our
Facility;
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3) ' Your presence in our Fa0111ty endangers the AeaiEh
and safety of Othér .md:.v.tduals, :
4) . You have not paid for your stay in our Facility or

have not arranged to have payment made under Medlcare,
Medi-Cal, or private insurance;

5) Our Facility ceases: to operate.

6) ' Materlal or fraudulent: mlsrepresentatlon of your
flnances to us. : :

If we partlclpate 1n Medi-Cal -or Medicare, we will not trensfer
you from the Facility or discharge you solely because you
”change from pr:vate ‘pay-or Medicare te Medi-Cal. payment

| ‘HSC sectlon 1599.78 prowdes "All contracts of admlsswn shall state that
except inan emergency, no resident may be involuntarily transferred within

-or discharged from a long-term health care faciiity unless he or she i is given
reasonable notice in writing ...." This provision will satisfy the requirement that
the statute places on the facility fo provide reasonable notice prior to a transfer -
within the facility. The regulations are being amended so that the written notice
requirement precedes the grounds that a fac:llty may lnvoluntarlly transfer or
discharge a chent '

our’ wrltten notice of tranéfer to another facility or
discharge against your wishes will be provided 30 days in
advance. However, we may provide less than 30 days notice
if the reason for the transfer or discharge is to protect
your health and safety or the health and safety of other
individuals, if. your improved health allows for a shorter
notice, or if you have been in our Facility for less than
30 days. Our written notice will include the effective
date, the location .to whlchAyou will be transferred or
discharged, and the reason the action is necessary.

The only reasons that we can transfer you to another
facility or dischargé you against your wishes are:
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1) It is required to protect your well= belng, because your
needs danrot be met in our Faczllty, '

.2) It is appropriate because your health has 1mproved
enough that you no longer need the services of our

Facility;

3) Your presence .in our Facllity endangers the health and
. safety of other individuals;

- 4) You have not pald for your stay in our Facility or have
not arranged to have payment made under Medicare, Medi -
Cal, or private insurance;

5) Our Fac111ty ceases to Qperater

6) Materlal or fraudulent misrepresentatlon of your
Finances to us. :

If we partlc;pate in Medi-Cal ot Medicaré, we will not transfer
you from the Facility or dlscharge you solely because you .
change from private pay or Medicare to Medi-Cal payment.

HSC section 1599.76(a) provides that "No contract of admission shalll list any
ground for involuntary transfer or discharge of the resident except those.
grounds that are'specifically enumerated in either federal or state law." 42
CFR section 483.12(a)(4) requires a facility to provide 30 days notice
prior to transferring or discharging a resident. 42 CFR section
483.12(a)(2) lists reasons #1 through #5 above as the only reasons a certified -
facility may transfer or discharge a resident, and HSC section1439.7 specifies
“conditions under which reason #6 may be invoked to transfer or discharge
' a resident.

In our written notice, we will advise you that you have the
rlght to appeal the transfer or discharge to the California
Department of Health Care Serv1ces——L&eeﬁs&ﬁgeaﬁé—GEreiéieaeie&
Divigdien and we will also provide the name, address and .
telephone number of the State Long-Term Care Ombudsman.

For clanty, the word “Care” is being inserted after “Health” and the words “Licensing
and Certification” are being deleted to desngnate the correct agency that oversees
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transfer and dlscharge concerns, pursuant to the reorganlzatlon of the Department of
'Health Services.

If you are transferred or discharged against your w1shes, we

will prov1de transfer and discharge planning as required by
law. A

VII. Bed Holds and Readmission

If you must be transferred to an acute hospital for seven days
or less, we will notify you or your. répresgentative that we are
willing to hold your bed. You or your representative have 24

hours after receiving this ﬁotice to let us know whether you want

. .us to hold your bed for you.

..If Medi-Cal is paying for your care, then Medi-Cal will pay for
‘up to seven days for us to hold the bed for you. If you are not- -
‘eligible for Medi- Cal and the daily rate is not covered by your .

insurance, then you are responsible for payung s - for
each day we hold the bed for you. You should be aware that’
Medicare does not cover costs related to holding a bed for you

" in tbese 31tuatlons

If we do not follow the notification prodeduré described above,
we are required by law (Title 22 California Code of Regulations
Sections 72520(c) and 73504 (c)) to offer you the next available
appropriate bed in our Facrllty

A non-substantlve change is being made to correct the word “Regulatlon to read
“Regulations” in conformance with. the proper usage in the Callfornla Code of
Regulations.

You should also note that, if our Facility participates in Medi-
Cal and you are eligible for Medi-Cal, if you are away from our
Facility for more than seven days due to hospitalization or
other medical treatment, we will readmit you to the first

available bed in .a semi-private . room if you need the care

provided by our Facility and wish to be readmitted.

VIII. Personal Property and Funds

our Facility has a theft and loss prevention program as required
by state law. At the time you are admitted, we will give you a
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copy of our pollcles and procedures regardlné protectlon of
your personal property, as well as copies§ of the state Iaws .
that require us to have these policies and procedures. '

If our Facility participates in Medi-Cal or Medicare and you
give us your written authorization, we will agree to hold
persondl funds for you in a manner consistent with all federal
and state laws and regulations. If we are not certlfled for
Medi-Cal or Medicare, we may offer these services but are not
required to. You are not required to allow us to hold your
personal funds for you as a condition of admission to our
Facility. At your request we will provide you with our
pOllCleS, procedures, and authorization forms related to our
.holding your personal funds for you.

IX. Photographs .

' You .agree that we may take photographs of you for’
identification and health care purposes. We will not take a
‘photograph of you for any other purpose, unless you give us

',your prior written perm1s51on to do so.

X. Confldentlallty of Your Medlcal Informatlon

You have a‘right to_confldentlal treatment of your medical
information. You may authorize us to disclose medical
information about you to a family member or other person by’
completing the "Authorization for Dlsclosure of Medical '
Information" form 1n,Attachment E. '

HSC section1599.73 requires that "every -contract of admission shall state that
‘residents have a right to confidential treatment of medical information," and "the
contract shall provide a means by which the resident may authorize the disciosure of

. information to specific persons, by attachment of a separate sheet." Section’
164.508 of Title 45 of the Code of Federal Regulations imposes additional

~ requirements with which facilities must comply in order to ensure they do not violate
the Federal Health Insurance Portability and Accountability Act. The court ordered
that these requirements be included in the “Authorization for Disclosure of Medical
Information” form that the Department had included as an attachment to the SAA
The Writ states: :

1. . Authorization for Disclosure of Medical Information. The
Authorization for Disclosure of Medical Information shall comply with all

"~
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of the mandatory requlrements of the Federal Health Insurance
Portability and Accountability Act (H .LP.P.A, )

The Department is amending Attachment E to comply with this order.

XI.Facility Rules and Grievance Procedure

You agree to comply with reasonable rules, policies and
procedures that we establish. When you are admitted, we will
give you a copy of those rules, policies,. and procedures,
. including a procedure for you to suggest changes to them.

A copy of the Facility grievance procedure, for resolution of
resident complaints about Facility practices, is available; we
will also give you a copy of our grievance procedure for
,resolutlon of any complaints you may have about our Fa0111ty

or complaint you may have:

California Department of Public Health Sexvices
Licensing and Certification District Office
Phone number: : I

(OR)
State Long-Term Care Ombudsman Program"
Phone number:

For clarity, the word "Publlc” lS being inserted before “Health” and the word
“Services” is being deleted fo de3|gnate the correct agency that oversees licensing
concerns, pursuant to the reorganization of the Department of Health Services.

 XIT. Entlre Agreement

This Agreement and the Attachments to it constitute the entlre
Agreement between you and us for the purposes of your admission

" to our Facility. There are no other agreements, understandings,
restrictions, warranties, or representatlons between you and us
as a condition of your admission to our Facility.. This Agreement
supersedes any prior agreements or understandings regarding
your admission to our Facility. :

Page 26 of'33 -

' You may .also contact the following agencies about any grlevance W
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All captions and headings are for convenience purposes only; and
have no independent meaning.

If any provision of this Agreement becomes invalid, the
remaining provisions shall remain in full force and effect.

The Facility's acceptance of a partial payment on any occasion

does not constitute a contlnulng walver of the payment '

requlrements of the Agreement or otherwise llm1t the FHClllty s
" rights under the Agreement.

This Agreement shall be construed according to the laws of the
State of California. '

Other than as noted for a duly authorlzed Re31dent's
Representatlve, the Resident may not assign or otherwzse
. transfer his or her interests in thls Agreement

Upon your request we shall provide you or your 1egal .
representative with a ¢opy of the signed agréement, all -
attachments and any other documents you sign at admission and
shall prov1de you with a rece;pt for any payments you make at

adm1331on

By szgnlng below, the Resident and the Faczllty agree to the
terms of this Admission Agreement

‘Representative of the Facility , Date

Resident . Date

Resident’s Representative —-.1f applicable Date
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" Table of Cbntents
I. Preamble
II; Identification of Parties to“this Agreement
IIT. Consent for Treatment |
Iv. Your Rzghts as a Resident

Flnanclal Arrangemente

Gharges for Private Pay Residents

v

A

B. Security Deposits
c dharges for'Medi—Cal,‘Médicare,:or Insured Regidents
D.qulllng and . Payment. ... - | |

E

Payment of Other Refunds Due To Ybu
VI, Tr-ansfers and D;ischarges
VII. Bed Holds and Readmission-
VIII. Personal ?rqperty and funde
IX. _Photogréphs
x. Confidentiality of -Your Médical Information
XI. Facility Rnlee and Gfievance-Procedure

XII. Entire Agreement and Signature Page.

No changes are being proposed to page i of the Table of Contents (I. Preamble

through XII. Entlre Agreement and Signature Page).

Non-substantive changes are being made to the Table of Contents beginning on
page ii listing Attachments A — F in the SAA to make fitles consistent in capitalization
and wording to individual attachments and to ensure that all attachments are”

paginated.
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Attachment A: Facility Owner'and'Licensee Idencificetidnrw

A new Attachment A is added to comply with the prcvrsrons of Chapter 532, Statu’tes
of 2009.

Attachment B-1: Supplies & and Services €evered Included Zin the
Basic Daily Rate for Private Pay & and Privately Insured
Residents

A non;substanﬁve change is being made to correct the capitalization of the word “in”

' Attachment B-2: Optional Supplies & and Services HOF Not
gevered Included in the Basic Daily Rate for Private Pay & and
Prlvately'Insured Residents ' S

A non-substantive change is belng made to add the word “the” before “Basnc

Attachment C-1: Supplies & and Services €ovexred Included in the
Basic Daily Rate for. Medi- C‘al Reeldents

The word “Denture” is being replaced with the word “Dental" to use the correct term
for dental floss

',Attachment C-2: quplles & and Servzces NOT-GeVEfed Included in
the Medi-Cal Basic Daily Rate That Medi- Cal WE&élll Pay the
Dlspens1ng Prov1der-ber Separately

Attachment C-3: Optional Supplles % and Servzces HNeF Not vaered d
BBy Medi-Cal That May Be ‘Purchased bBy Medi-Cal Residents

Attachmeﬁt D-1: Supplies & and Services Covered Bby the

Medicare Program £For Medicare Residents ,

A non-substantive change is being made to make the capitalization. conszstent with
the title of the-attachment. Parentheses are being added to the Jast statement of
number 5 and a comma removed to correct grammar. The word “and” is being added
before “physician prescribed” to clarify that “physwnan-prescrlbed” modifies both
pharmaceutlcal equipment and medical equnpment :

' Attachment D-2: thlonal Supplles s—and Services NOF Not Covered
By Medicare That May Be Purchased By Medicare Residents

Attachment E: Authorization Ffor Disclosure of Medical
Information ‘




DPH-05-022
08-02-2011
Page 30 of 33

 As noted earller thls attachment is requrred pursuant fo HSC sectlon1599 73 Wthh
requires that, “The contract shall provide a means by which the resident may authorize
the disclosure of information to specific persons, by attachment of a separate sheet

| _that conforms to the specifications of section 56 of the Civil Code." Section 56 of the

Civil Code simply provides that, "This part may be cited as the Confidentiality of
Medical Information Act.” The Department determinéd that the Legislature clearly:
intended that the authorization required by HSC section1599.73 conform to all the
provisions of the Confidentiality of Medical Information Act. Civil Code section 56.11
prescribes the requirements for a valid authorization for disclosure of medical
information. Attachment E was therefore developed by the Department to conform to the
. standards set forth in Civil Code section 56.11.

The court held that if a facility used Attachment E, it would violate the provisions of
the Federal Health Insurance Portablllty and Accountability Act (HIPAA), and
therefore ordered the Department to amend Attachment E by ordering:

1. Authorization for Dlsclosure of Medical Information. The
Authorization for Disclosure of Medical Information shall comply with all
of the. mandatory requirements of the Federal Health Insurance
Portabrlrty and Accountability Act (H.LP.P.A.). .

The Department is amendrng Attachment E to include the HIPAA requrrements
cofitaingd iri 45 CFR section 164.508 in“addition to those contained in the Civil Code. -
The additional requirements for disclosure specified in 45 CFR section 164.508 that -
the Department is including in Attachment E are: ' '

45 CFR section 164.508(c)(2)(i) - The individual's ri.ght to revoke the
authorization in writing; ‘ '

45 CFR section 164.508(c)(2)(ii) - The inability to condition treatment
payment, enrollment or eligibility for benefits on the authorlzatton

, 45 CFR section 164.508(c)(2)(iii) - The potentlal for information disclosed
pursuant to the authorization to be subject to redisclosure by the recipient and no
longer be protected by HIPAA; and,

45 CFR section 164.508(c)(4) - the facmty must provrde the individual wrth a
copy of the signed authorization.
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. Attachment F: Resident Bill of Rights .

The Resident Bill of Righits is being moved to Attachiment F so that a new |

. Attachment A may be included to comply with the provusnons of Chapter 532

Statutes of 2009

On page 1 of Attachment F, second paragraph, a non-substantlve change.to insert .
the word “Section” before “1599” is being added and the term “sequitur” i is be
replaced with “seq.” after “et” in the second sentence to reflect commonly accepted
usage. :

On pages 3 and 4 of Attachment F, non-substantive changes are beihg
made to paragraphs (a)(8) and (a)(17) of the quoted text from section
72527 of 22 CCR to conform the language to the current regulations .
filed as a change without regulatory effect on June 23, 2011 pursuant to
section 100, title 1, CCR (Register 2011, No. 25) Subsection (a)(8)
was adopted, stibsection (a)(17) was amended, and subsections (a)(8) '
. through (a)(26) were renumbered as (a)(9) through (a)(27). The

_ references to provisions addressing ICFs in the quoted text of section

_ 72527 of 22 CCR, subsections (a)(5), (a}(9), and (a)(24), are deleted as
they are no longer accurate because of the non-substantive changes |
made to section 73523 of 22 CCR, also filed as a change without
regulatory effect on June 23, 2011 pursuant to sectlon 100, tifle 1, CCR.
(Register. 2011 No 25).

On page 4 of Attachment F, a non-substantive change to correct a typographical
error is being made in paragraph {a)(23) referencing section 72012.2.which does not
‘exist. This reference is being corrected to read 73012.2, the correct reference for the
deflnltlon of chemical restralnts for lntermedlate care facilities.

On page 5, a non-substantlve change is made to capitalize the term “durable power
of attorney for health care.”

A non-substantive change is made-to include the entire text of section

+ 73523 of 22 CCR on pages 6 through 19 of Attachment F, after the
quoted text of section 72527, to include the non-substantive changes
that were made to read as the current regulatlon text filed as a change
without regulatory effect on June 23, 2011 pursuant to section 100, title
1, CCR (Register 2011, No. 25). Subsection (a)(12) was adopted,
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subsectlon (a)('l?) was amended and subsectlons (a)(12) through -
(a)(26) were renumbered as (a)(13) through (a)(27).

PAGE 8 of Attachment F, subsection (i) is added fo the quoted Ianguage of HSC
sec’uon 1599.1 to conform it to the current statute.

On page 8 of. Attachment F, the parenthetlcal reference to Callfornla Code of -
Regulations is being added as that is the current name for the California
Administrative Code. A non-substantive change is being made in the agency name:
“Department of Health Services” to read “Department of Public Heaith” to designate
the correct agency that oversees licensing concerns pursuant to the reorganization
of the Department of Health Services. -

On page 10 of Attachment F, a dash is being inserted between “decnsmn” and
' “maklng” to correct a grammatlcal error.

On page 14 of Attachment F, the statement "' : =TH,

because |t no long conforms to Californial Iaw under HSC sectlon 1590. 1(1)

- Alternatives Considered
| The Department has determined that no reasonable alternatlve considered by the
Department or that has otherwise been identified and brought to the attention of the |
Department would be more effective in carrying out the purpose for which the action is
proposed or would be as effective and less burdensome to affected pnvate persons
than the proposed action. .

Local Mandate Determination '

The Department has determlned that the proposed regulatlons do not i imposea
mandate on local agencres or school districts that requires state re|mbursement

Effect on Small Business

The Depariment has determmed that these regulatlons have no |mpact on small

- business. Any impact on these businesses i a result of the legislation directing the

Department to adopt'and the facilities to use a standard admission agreement not the
result of these regulat:ons themselves
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Documents Relied On

Wit of Mandate issued in Parkside Special Care Center Inc.. et al;v. Sandra
Shewry. Director of the Department of Health Services, ef al.. Superior Court of the
State of California, County of San Diego, case number GIC: 860574

Transcript of March 11, 2008 Hearlng




Jolesiuiwpy

st - uonejiqeysY B 818D SA0IS) UOWS] Aquy poos
- €9y56 . 1S9 UOZHO Io|Ae] susjie
W00 TSSO \\UOZLIOH MMM vl VO ‘Hodaye] .ﬁ.mwbw w9} G629 1S9\ HUOH olheL Hes
- £GY56- SO UOZUOH - sejfnoq eloued
103158 \\UOZIO[] MMM ek VO ‘Hodexer jeens 91 529 ..u M HoZloH =
- . €G156 . SOAA UOZUO uosHoRP B20UIY
00 TSSAUOZITO ] AR ct VO ‘podexeT ‘lsens 91 629 1S9 UOZUOH o \
- £G7596 . S\ UOZLO s1ahy eysaiq
UI03 TSSAAUOZHOH MM b VO ‘Hodevie] 'jeaus , 91 529 1S9/ UOZUOH
‘ . 1 0cle6 EesH uozuo supjdo} ejebu
ot 0 ‘ouses “eny wopuISH 3 veoe. UiesH uozioH ipydoH efebuy
5 . 57856 VO lojefsiupy snexy| woy
‘ojueweIoes “id AoJeWels) 00ZZ unoy Aossiels)
- 92896 VO . fejwnig Aus
8 ‘ojusuieloeg “iq Aosewels) 00z unod fosewrel ! ) g H
) 62216 VO ‘1eugen lojeqsiulupy o) Atepy
L ues “pg [PUgeD Ues YLON gel [endsoH JusosejBAUOD) MBIAUIR-
9 , 116110216 VO iojessiuwpy P
‘S[epus|s) “'pAlg 'SHEOUSIS) M oo¢ L J8jue) eieD Buisiny s oL
Y66 VO PWeH NOd " opiejes) pAD
§ . - “any allysuosaq 1ses 0get Isjusn alen anysuorsd .
, ¥bG26 VO eweH JOJeRSIUILPY UEO|0 oL
“aAy llysuoAed 1se 0Sel ‘Je)US) aieD aNysuoAs(] )
c 3 , " YSYEB VO Jojeqsiuiupy Buiuusy uyor -
‘euepy eues 15 [9deyo 1seg 0e8 Jsjusn aen syeQ Ajuno)
10v26 VO ‘ouipieuteg ol AsiIpY yoiodod uog
[4 ueg ‘Aepp elIaiS ‘N Svey SlOH pesymoLly .
oo . . wommm vo - lojeqsiuipy lapng suuy
“SIEoI[EolobPHGLINS MMM b _wmso_E_mo m>< PIRYIED 006¢ I8)Us)) a1 19ATY UedLBULY .
ssolppy jiewy # 19)39 SuLWIWIOoD mwm‘_“_ugw a1 *® uoneziuebiQ sweN

(99110N 91land AB(-Gp) SiSjUBLLWOD JO ISIT (] WNpUSPPY

el e




#1216 VD ‘Busasai)

L€ e ..®>< mmo.p._w—._o_\/_‘omOm BLjuad m._mo_.:_mwz BISIA Omzﬁ\_m\/ meuiusy ‘H )
90126 VO ‘euy T
,om ) E:mm ‘auer| boEmE ﬁmm_ a6G Jouely AUNoY pue umoj. puog 'S Ho
o 8lGv6 - _ BuisInp 40 Jojoal[ L
6c v, 'picouon “puienbin ties 020} elliA [onBI Ues - Jesoujie eieqIeg
. 8lL5v6
8 VO ‘ploduo) “pyijenbiy ueg ome EllIA lonBipy ueg o180 susey
8LGV6 Jojensiuwpy .
L ¥D 'pioouog “py-PNBIN UES 0501 ellIA [|enBIN UBS S0I9Id BPISA.
8lcre - . .
% | VO ‘picoui0g “pjenbiN Ues 050} Il [enBIN Ues uewelbu fo 081l
GYBS6 VO _ AopensiitiDy
T4 . o . 1endsoH Jusoss[eALoD) Jeyoig
Ralfep\ sse10 "aNIQ SAUSISOP SSE | g uonepgeysy Jouein ik Buiids
vz €5¥2-10v¥6 VO ‘osteiN JojensiuiuIpy sauleq eloued
ues “1Q cole|N UeS YLON ESP [endsoH JusoseleAuoD 0sjel Ues it
: ez £5¥2-L0VP6 VO ‘0sielN Jojejsiuipy sslueq eloued
T ueg ..._ﬁ_ O@wms_wcmm UUON €S _m“—_QWOI JU30S3jRAUO) 03BN ueg A
; 10j0a11 SAINoBXT .
7z . _ @o,h..mm K . lousn sallo] enysop
VO BUY ElUES MOIMIEL N 626} | yopeyiqeyey 3 eynoeans eupd 18
_ . . 10j081I( ©ANNJeXT
1z e cmmomw%a_m J|jus) sallo] enysop
V0 "oy eWES “MelnIe. N 6761 uoReliGEySY % SINOEANS BUPS 1S
I01ensSIuIuIpY .
0z n og:w u Jeen : uewpjepn [eor
VO PUBIUNS “ISYOIMUS 798 | yopeyngeyoy ¢ BUSINN BISIA MON .
K ’ ] . 1l
T TR CZIOT A 61 96616 VO edeN ‘aueT BIIA G2E 1ejue0 Buisin edeN . uosianQ eibI0on
. 69656 JO}ensIUIWpY .
. 8l V9 osipeled ‘suet ssaidAD €691 asnoHal| SUB{SeH elpues
69656 - :
Ll VO esipeled ‘suet ssa1dhD el SSNOHONT ysng oleo
. 69656 .
o} . VO esipeled ‘euer] ssaldAD) €291 SsnoHal 1%eg w_xo.wq,
ssolppy [lews # Jopor] SJUsWIWIOn sSaIppY a1l g uoneziuebip aweN




e.

. _ . . J0}0B1I(] BAINOSXT/I0}ENSIUILPY .
TEUCS TSSMUGZITO AR v 895v6 VO BdeN "eUeT BlIA G/2E. 1eued Buisiny edep : uosieno eibioss
. . T¥206 VO, ‘Aeumoq )
9 “pAg JUNOWER 'S 200S) 18us) ere Aeumoq lIpoY BiIRjO
zvTo6 <u ‘feumoq .
Sb “PAIE UNOWEIEd °§ Z00EL 1euaQ aie) Asumoq ouoH usAnby uep
| s0p8VO .
vy 1. .. . . lolensiuupy puowelq oouei
. ‘eferfuung ony wcoEEn_ M 2001 18JU8D 8185, POOMIAD]
TN - roomm 10308l sAnnoexy
SliA 1y 4 . : - laBpay ysor
| Sso1UIGs TS MUCTOT AR ) VO ‘9fjinesoy ,)m>> AquiD LOLL Jajusn alen of|inesoy .
. . 0€E1-2/056 VO . BUMQO
°r '9JIAUOSIEAA “'PAIE WOPSaL] 616 [endsol JusosajeAuo AsjieA Aydiniy preyory
: . 1£066 :
‘W . w5 ik UBBION “15 SIdON 028 louel siliH ouioed Ze[eZUOD) Jjluusy
9€E56
ot P ) Isjuen aien usAeH wie senbliapoy ol
ov VO ‘B0sjUely “S UHON "3 697 WeD aled USABH Lied HapOoY Ui
80956 o . ; :
” eI 6€ ] sooinleg Buising 10 Jojoalg obuoJey| eysalq
T[EAII0D JSOMUDZIION MM VO [eeyaliiE] oAV NUBM 625e 1euan a1en ASUUAA INUIBAA
- 966 lojoai( sAnoexs A A :
Asmigmn - 8¢ . wow : : uo1BuIppy elegiegq
UM IIC0 TSoMUOZIOT T VO ‘jeetluie) oAy Inufepy 625 1eusg alen Asupypm INUEM )
) . 60296 VO P, o A L
_ wo 1€ ; : BuisinN syybiaH 1subeppy sdijiyd @aayod
| SoTEoETE AT SN UOPOO}S ‘e0e|d Jepsisueld 6826 R
. "~ 60GZ6 J01eSIUwpY
o€ VO ‘OPISIBAIY AV JUIoRd Z99¢ JUSOSS[EAUOD BOYIOR EISIA ajiauowng tAisyo
oo us mo_,mmm wm.wSz 1o 100311 '
: W00 JUd Ge . s , suljoD Ayled
| eoncETEI D IEseEATGS VD ‘episioniy w>< olloed Z99¢ 1US0S8[BAUOD) wo_homn_,mﬁ_> )
L Jojoalid sAnoaxg
e i ElaE0 L Lo ened uepiop ApuIo
VO "Bined €} m 1S WrBN 0g¢ BJUES Je Jojuas) a1eD 910D BISIA . o
ce omom_m, . . Eined e ozoleq m.waz._
VO ‘ejned Bjues 1S Yote|N 052 BJUES B JSJUS)) BIBD) BA0D) BISIA :
71216 YO “ejuadsald . . \ )
. e &1 Ry OSOIUON 0508 Iejuag aseguyjesH eisia obnpiap uoyeys
ssalppy jiewiy # 1epe1] SjULWIOD ssaippy “apil @ uoneziuebip oweN




Eeve6 VO 'yoeag

£9 19A0I9) ‘307 BUNS 1S ,£1 'S 007 "o ‘yyesH wmma:._oo a|q1bey]
29 1on0i5 Wwvmmmuw_.w .;“Mm._wm__\ S 002 ‘ouj ‘UjleaH sseduion a|qiBay|
19 190019 .Mwwmwuﬁm ”mmm_ww.__‘ S 002 ou| .;:mw: wwmmsoo siqibay]
0o jonoso ‘g0z oMNS ,mm.mw LS00z ..ﬂ:_ "reeH sseduiod opuealy "1
6s 1or0ID) wwwmmmymm.”mmmww | 'S 002 .omwﬁw@wwmmﬁwo Siaib=ui
85 hmrew.wwwmmu_ﬂw ”uMmMMF S 007 - -ou] ‘yyesH sseduwion siqibay
L5 1PA0ID wwwmm_,mm _“mmww 1 "S 002 U ‘pieeH sseduiod /s usueq
. vs 10A01D Mwwmmm“_,m% _.._“MmMM_‘ S 002 . "ou] ‘yjjeaH ssedwo) a[qBail]
€g eUSpESEd .Mow_‘m_‘wm_wa_m__mm oSt _mu_ambx.w_mww_wuw_mﬁ“ww jeuadu] Jeujol "W euleb :m>.m_
e Cuopeeed o eiog 05, | danr mieoseemon fubau omstuoiq ‘3 el
15 pope YO SBL ewen i o0t >4 61
v : alen [eloads s0eLS | MOIASYET .
DIOSOUBIIESIED.SPIS MY 03 VO PUEDEQ .F.mmm_m___ﬁoo.u_ leve | Joweo sl 3 luoweie forey | UOPE%I0 Aned misis
B0 SOUEIESTETSPIE A 4 VO PUEpE0 _F.wmm_m___&oom Jeve _w“mm%%%ﬁ:@ﬂ%%ﬁ@ﬁ%_>_. .. foweis ofieys -
8y VO 'IiH :mm_o%wmmmo SlgON 0/€ 10U S8 SUpEd SOATY SHEIEA
# 19]}07 SJUSLILIOY wmo._.uu<. 4 opIL :o_u.wNEmm...O awreN

ssaIppy. [lews -




GBETB VO “SIIIAIOIIA

6. DAl 831 UBRID 0680) Sjjouy| 118SaASOM SIIoUS PISLISHNE BURSHYO
8 T s ao w280 Sl 1aSSAISoM SO zoyoues foels
1 0£96 VO _Eom_owu_ PRASINOLS | oydeon JumosolBAOD WOSIOL Keme|[eo uneD
oz Vo .oi.o%ﬁ-.wwwmmm 960 eSO} JUS0SSIEALOD SYUON o[l sssor”
5 Vo ‘o I s heem oboy. | ienison pioosopssn ejiop [ | UEIUUIOW Esstus
L 521 o B} ptodunt 800 " oie0 QIEOH SIS Kenoi ed
€L ‘511 S “pd PIoGUINK G¥ 120 oot OIS sueg AuaL
e s o oo 162 - sudpIot I Ed Buisseoly oL
9A vO Heo o>_,_m.wwmom.w«._ upe| 0006 h.mwo%mw,_u MMW:MNMM A yees uuy Aiep
0L V0 €0 m>_._m,..wwwm_ ___v_._m.._ 0006 e th:wmﬂm_ fejes uuy Aei
60 o mwom %:mocm.oo,ﬁw m&_cw_w,w 0 5150 5120 o) SenoID Jabpoy
89 VD *SejoIN “I(] EOUS 00927 GEUUOT 10 SRISD 12D & sepolp Jebpoy
49 = wl M\ 086 uspIBD ROIpEIg SUL HedI [BEUIN
% v ‘ojuioer mwmm.mm oL "M 086 Ry =y bieo pebied
9. VO .m...;m%hwmw@ £quo 6eL1 _&__hnwww__mw m_“_ﬁmmm_m_w osa
9 celL _Bw_%__w% P soyouoq el

VO ‘SJuoly |3 “eAY 88NN GT8E

ssa1ppy Jlewsy

# 1a)jo] sjuswwion

_mwo.:u._p<

uopeyiqeySy @ BuisinN souely

a1 @ uoneziuebio

sweN




w

01926 VO ‘yauey jiiyioo

OVD B [esunac) _m.acw@

od"a1edyjeaups|dis@ddelr 9 ‘002 aung ‘Aempied ejouod Zyy/ 2 71 ‘ereoyyesH pa[bis ddey puejoy
o : e b 10121SIUIWpY
-Wio G216 VO, 'Aisnpuj
s , : S6 f _ . Jsus)-uogel|iqeH OAlED US)
5 anwﬁ_mmce.:mocm_m AR Jo Ao “py oEmwo:m_ I3 'S 666 PUE SIEotE8t] CIUEAUS [
. MOINA 78v56 g lojensiuiuipy : :
SN0 1SeMUOZIIOY MM v6 ™y ‘yenin ‘elod Wnos zol 1elUan BuisINN PofiRIS MIA ASleA Alipuuoq Holeus:
022z6 VO, ‘buiuueg 1801} AINOAXT JOIUD
€6 “any sbundg _,urm_;m__._ "N 009 [endso} [euowapy oluobios) ueg BuIn L HEN
1 . 90806 A . ,. .
6 V0 “yoeag BUOT “OAY oyIoed GZJZ 1Lusn BuisinN pajdis e1es jefoy . Jonles) Yyleg
e = . 1161-10C16 VO Jojelsiuiupy .
L0 SIE0-DUISINLIMMM L6 alepusio “"pA|g syeous|O “AA 00T L iejuan alen) BuisinN s lamLig :otnmm_._. 0 :c.oﬂ
2e/16 . :
06 - ‘- ) Jojensiuipy sauouind 13
VO SJUON 1T "PH 09d 'N EV0S " Jejuen) a4 -SJUOK {3 Souel|Y
2026 VO 'sejuous ; :
68 “1(] o4 BJUES 006 zuely ydesop
. ' ! ‘. Jo)eNSIuIWpY
88 0lL616 Ko BISIABINUD IS .y €99 | pjioey BulSInN Joueyy pooMBUIIOD phoj4 uesng
I8 [AY AN Jojeisiulupy Jue)sissy BUOLLIEY) BOISSBP
. VO 'Sjuoly |3 “PY M98d ‘N €505 Isjua) ssjhusyg souEBllY ’
X #2026 YO ‘sejuoug :
98 “1Q o EJUES 006 zuel] ydesor
) 02056 . Buisiny jo lojaalq .
ves V0 ‘foijie) “eny Aeunp 0218 J81UB) "qeyay ¥ aleayjjesy Aoljio Emmnmm& oei
. . . PuisinpN jo 10308113 .
o8 holes e een Jeyfig Jopuniel -
V0 ‘hollio "Ny RBLNN 0218 | yopeyqeyey pue axeouyyesy oo .
10976 . 1o1Ua9) [BIOIABYSOINSN PlalHEe JojAey Jof
V8 VO 'PUBPEQ BNV 8T LGYL Jus) [elolneysq N pleleD (WA |
; Jojoalq eAlnoaxy
. . 818} ] eg y @vmmm . Ayjoe4 amoT jofed
1Iow/u6o ﬁm?:omro; TR V0 ‘feleiuon ‘amua aulis LoSt BUISINN PSS SoUid ASISIUON :
: N 0v6E6 o lojensiupy IO X
WO SSIRDIOSPUIAA 8 vO ‘fesjuoly ‘@Aua aulMS GLG1 Iayus) a1e) Aosejuoly JOSPUIAA
“WET- . 9E006 VO 'Ssjebuy so1 UOSHAA B 184 18A1 1101 eqez!
wod Me-IS|Ai)de 18 GZ61 SUNS "PAIE QUUSIAL GGG AN 8 d8) ._, [AL Rold Weqezlia
wo : . 1€9€6 Jojensiuupy soeg ase
3 o1eo\)|ealebpHguNS MR 08 VD ‘Bingsbupy “aAvy pnoiis L0LL 1ouan alen Bingsbu :
# Japan w.acwEEoo ) . ssaIppy . a1 p uoneziuebip aweN

ssa1ppy jfew




ZOVE-Z9EL6 VO SHEO puesnoyy.

m.v 5 “PAIG Y20 PUESNONL ‘3 GL0E dnoig) aseyo sy ). aseyn a____.c.n_ |
(44" -08956 V) ﬂEMMm_w% 1S N OLS .._muwawox JUe0S8|eAUs)) WOS[04 Reme|eD umes
b coumc_ur%hmmmw.whmwmww__m L£59 UEILLBISH JSNEM
60 ‘521 o pul o corL BB SpIsIony sueg Aual
801 'vo >m_wwmm$m%%@m%%%c_o os0, | Aetpes —ewe0 Bun uspIo SpISSIUA SlnE
101 . ) Vo _o:mw_m_m._mm_‘w%%mw 11GL/Z ousoal4 — Jauan BuinlI] uspioD . sueng ua)|
901 L12E6 VO ‘0SBl ‘TEIANIY M 089 Buir] usplon) SWEjiM suueynp
501 v U0y %._o&._mwmw_mmm ZaLl 0 UIaypoN OH eBpuguns uewpaity Aqgeq
yol : eowowﬁ_r_mmﬂww_mmwzw_m%%wwﬁ eIeousEsH POIIBIS sy Ailoi
0L VO yoeag OCOQI_O.W.MM< OE_ONn— mNN.N | .—m.u—._wo O.C_WLDZ U@:_&m ale) _N>ON_

2ol . sommm._ mc%_o.wmm«. oyoeq gguz | 12WUeO BUISIN palbIs 8120 (2o

Lol V0 Uoeeg mcoo._ommm< oyoed ‘mﬁm 8juaD BUISINN PRIIDIS oI 20 fefoy

oot o yoeag DU Somy ooed gzuy | 1SS BUISIIN PoIDIS 8120 jeAoy

66 % yosod mcom_omwm< N Jouen m:wwh:z pais Qmu [ehoy

86 \o yoeeg Bu om._ommm< oupeg g7yz | 1OWe0 BUSIN paipis 2120 [ekoy
16 . w0 yoeog mc%_ommm< e BuisinnN vm:_v_w alen [eAoy .

ssaippy [rewg 3 19139 SjuswIo) | . ssoippy . apiL B :B«mNEmth swieN




€856 VO ‘OlusWelIoes -

Joyoaig aAgnoaxg

gcl . o . . UOHBIO0SSY ‘ usalfsN uesng
STzi “pAig ABMSSIL LLION |18E aleD aAlEllled pue 8oldsoH eluioe)
’ 1856 YO ‘ojusweices : eaH [elusy 10 1dag . cm. uo
PxA} ey WOoY “15 YIIN 009k UieeH [ejusiy J0 1jdeQ yo uoH
; e 1856 VO ‘Ojusweiseg uoleloossy [eldsoH elulolije apsie|g elome
BioTendsoged MM ozl 008 SYNS-*1S M §hT) el ' [E}IASOH El _t D liepsielg w.n_
: - o : . 1] AljejsiBa ‘lojoall .
Bio*jyeo@uebeaiu szl ' 91866 YO OJUsWEIoeS “1S Y L0ZZ SleRv @ .“u_"._ ¢0._ 1alid uebesy AouenN
: £C5Y6 VO . fegiseg o a91dso pisng eiubn
ek | ‘mHyueseoid “ony supisng 02ve €158 3t Jo SojsoH PiShig BIHBAA
, N Ilojensiulupy .
A ‘ : \.ov.ww.m. v . _Jese)d . sisseo) |oeydIn
OUIPIBWISE HES BV w NVOLY | - upresty esoineyed sinp uipueys
7z1 1856 VD .@E@Embmw slieyy [ejusSILLIBA0L) JO 10}08II(] osn[Eoep n.o q
‘008 exns ‘IfelN jonded 0zg "ou] ‘yjjesH |eloireyag poomisal) .
71896 VO . . eluIojljen jo saoniag bulb B}S00) O
12l ‘OUBWIEIOES ‘00[, SUNS *1S | GLE uoyijed Jo seonies Bulby B}SOQ Lo
. } uospe) oug
074 .No_&m <O. oostatel " wiojay awoH SIUUIDON eloued
ues: 10014 ¢ mw UOSILEH 099 BuisinpN J0} Se)ed0ApY eluIole) [ebaldg Apor
16926 VO ‘CleIA UoISSI . dnots ubisu feoyders AioBaisy
61} . ‘08 eUNS ‘lesy eliend 40122 O thIst
Nm,w_‘m e :mo. ‘geya BuisinN souel seuouny |
Bl VD ‘OO [T “oAY sepna N gZag | o o0 4eusH 8 BUISTIN SorEllY "o 13
02026 VO ‘uofed |3 , A LGSUSE LIQON
b 21z 2Ing ‘Aepm SidsallD 0181 0083V 8 BOliS S HottM PSusr tidod.
. GLZe6 : . " felnpy ue
9LL VD ‘oueiaq “ony ABsoL 601 Ayoe BuisInN PRIIS 1ouIsiq oueleq eunp veq
95006 VO ‘sejebuy 507 SaoIAlR eoH elA Ajunc) uebio] [eeyoln
ok ‘00¥ SHNG ‘SIBIID JBRIPIOD "M 0ZLG S LHIESH BIIA FAIN0D S
. | besve Jajuan) alesyjjesH Moolqauo . 16d007) Lo~
547 V9 “PI0DUOD “PAIG PIOSUOD JOEY | - uad UyesH oolqauolg O Uo7
SSaIppy [lewis # 191197 sjuswIwo) el g uoneziuehiiQ . ouepN

sSalppy . .




DPH 05-022

2/26/2011

“Addendum Ii: Summary and Response
' To Comments on the Regulations
(45-Day Public Notice) '

1. Court Ordelj

" A. Comment: In its recent rulemaking for the Standard Admission Agreement (SAA),
the Department has willfully failed to comply with the Court's Order and directive in the
. Parkside Care Centerv. Shewry action and made material misrepresentations
regarding the judicial process in that case. This conduct places the Department in
contempt. For this reason, the department must withdraw the rulemaking and correct
these failures. ' -

Commenters: 104.03, 105.03, 106.03, 107.03, 108.03, 109.03, 110.03, 111.@3, -112.0.3,‘ :

113.03, 114.03, 115.03, 116.03, 117.03, 118.03, 119.03, 125.01.

Department Résponse: The Department misunderstood the location where the
discussion of certain matters took place, but believes it has complied with the wishes -
_expressed by the court during the discussion by making changes during this redulation

adoption process. For example, see the responses to 8.D. and 4.A. To accept '
recommendations outside of the regulatory adoption process would have been
accepting comments outside the comment period which is not permitted.

B.-Comment: The Department’s Return to the Court Qrde'rfthat it should clarify Section
VI of the SAA-“to exclude from that right those residents under involuntary commitments

. and-those-suffering from-severe-cognitive-impairments’, places-an additional-limitation- - * - -

of those suffering from “severe cognitive impairments” from leaving the facility unless
they were “accompanied by the person responsible for consenting to your treatment.”
The Court was concemed that the Return did not “hit the mark” and strongly suggested
“the removal of the language allowing certain residents to voluntarily leave. The
language appearing in the current rulemaking on this issue is identical to what was
present in the original SAA. The Deparirient states in the Initial Statement of Reasons
' (ISOR) that a meeting in chambers on March 11, 2008 rescinded the requirement and
that no changes were required to the wordirig in the SAA as adopted. This is a blatantly
false statement. The court recommended that the language be removed from the SAA
altogether. It did not rescind the requirement as directed by the writ. The Department
willfully failed to conform the rulemaking to the Court's rulings and directives and
misrepresented the judicial proceeding in the ISOR. The Department should withdraw
its rulemaking and correct these failures. - ' :
Commenters: 104.07, 105.07, 106.07, 107.07, 108.07, 109.07, 110.07, 111.07, 112.07,-
. 113.07, 114.07, 115.07, 116.07, 117.07, 118.07, 119.07, 125.05, 126.02. '

Department Response: Other commenters disagree with this assessment. However,
since no specific language was ordered to be added or removed, the Department
retained the language then preseént with the intention (which it has done) of modifying it -
during the regulation adoption process. See also the response to comment 1.A.
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2. Authorization for Disclosure
A. Comment:. The authorization for disclosure of medical information unnecessarily
authorizes re-disclosures of private health information (Attachment E to the SAA)..
_ Attachment E to the SAA includes-a statement that allows the disclosure of medical

- information to be re-disclosed without the resident’s prior permission.- The statement
gives non-health care provider recipients of otherwise private health information the
authority to re-disclose that information without limitation. Suggest that residents and
their representatives simply be made aware that non-health care providers may not be
bound by the law to seek additiorial feleases in order to make re-disclosures. The
revised statement would read: _ ~ o

However, if | authorize the disclosure of my medical information to person(s)
and/or organization(s) who are not health care providers or other people who are
not subject to laws governing the disclosure of medical information, they may be
permitted to redisclose the information without my prior permission. Re- :

. disclosure in such cases may not be limited by state or federal law.

_.Commenter: 120.09 o .

Department Respoﬁse: The Department agrees with this statement and will include
the requested language. ' R

B. Comment: In Section X, Confidentiality of Your. Medical Information, page 11, Form
-HS 327, Attachment E is recommended for deletion to-be replaced with-an-autherization

for disclosure of medical information that meets federal and state laws and is HIPAA
compliant. Attachment E does not comply with HIPAA requirements or with LPS
requirements for residents with psychiatric needs and should be replaced with an
authorization for the use or disclosure of protected health information to be written in
plain English, or other authorization forms, and include specified information. Each
request for release of records would be thoroughly reviewed to ensure HIPAA
compliance. - ' ' '
Commenters: 125.16.

Department Response: The federal HIPAA requirements are already included in
Attachmerit E. See also the response to comment 2.C.

¢. Comment: In X. Confidentiality of Medical Information, the Department addressed.
some HIPAA issues but the Authorization for Disclosure of Medical Information form in
Attachment E still does not clarify that certain medical infermation such as drug, alcohol,
HIV and mental health information releases have specific requirements that would not
allow the release of such information. This needs to be clarified. '

Commenters: 121.10Q, 125.16. o

8/3/2011 Page 2 of 33
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. Department Response: The Department 'dcjes not believe that the Agréérﬁén;cfr{eerds'to
include specialized consent forms as these need to be tailored fo individual residents
and drafted to allow a resident to consent to specific disclosures. ,

3. Room to Room and Other Trahsfe_rs

A. Comment: Room to room transfers must comply with state and federal laws (page 7
of the SAA): The following change is necessary on page 7 of the SAA at Section VI.
Transfers and Discharges: ' ‘ : o

Except in an émergency, we will not transfer you to another room within our - .
Facility against your wishes, unless;-as-detefmined-on-a-case-by-case-basis; we
give prior reasonable written notice to you_détermined on a case by case basis in
accord with applicable state and federal reguirements. For example, you have a -
right to refuse the transfer if the purpose of the transfer is to move you to or from
a Medicare-certified bed. v o .

These changes are consistent with the Court's language in its Writ of mandate, the -
Nursing Home Reform Law, state law, the Proposed Writ of Mandate, and the Final Writ
of Mandate. The proposed language is the best way to meet the court's requirements.
Commenter: 120.05, 125.12B, 125.12E. . .

Department Response: The Depariment agrees with this statement and will include
the requested language. While thé Department would prefer not having to include the
- example, it is obvious from-remarks made by ether commenters that they-do not- ... -
-understand the federal requirement which prohibits a move to or from a Medicare

- certified bed, from or to either a non-certified bed or a Medi-Cal certified bed.

B. Comment: The phrase “another.room within.our Facility, or to” is recommended for

* deletion in Section VI, Transfers and Discharges, page 9, Form HS 327 because it
would cause operations burdens that would outweigh any benefit to residents. The
facility needs flexibility to move residents with less than a 30-day notice for many
reasons, including but not limited to: (1) preventing violence between residents, (2)
assuring that residents released to an acute care hospital ona bed-hold can be re-
admitted to the facility, (3) assuring facility has an appropriate gender-mix in each room,
(4) transferring residents from private rooms to semi-private rooms, (5) transferring
residents for change in-health care needs, and/or (6) bed retention would result in there
being ho available Medicare designated beds within the facility. Language conflicts with
42 CFR 483.12(a)(1) which states “Transfer or discharge does not refer to movement of
a resident to a bed within the same certified facility.” The Department’s grafting of these
requirements onto room changes within the facility is an additional requirement and in .
violation of HSC 1599.61(g) which states that nothing is intended to change existing
statutory or regulatory requirements governing the care provided to nursing facility
residents. . : '

Commenters: 125.12E, 125.16.

8/3/2011 | Page 3 of 33
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Department Response: The 30-day notice reduiremén;c f,of 'fooﬁmﬁ;tb room transfers has -

already been removed from the agreement.

C. Comment: In VI. Transfers and Discharges, it must be ascertained when the _
requirement applies. Does it apply to a voluntary discharge, an involuntary discharge, in
certain circumstances such as when a facility is closing? The.second paragraph .
misstates the federal requirements in 42 CFR 483.12(a)(1). This section allows the
facility to transfer residents from one room to another at any time without notice. To not
allow this would be disruptive of care. Frequently providers have to move residents who
have become acutely ill nearer to the nurses’ station or infection control concerns may
require movement of a patient. : ' :
Commenters: 121.10N, 121.100, 125.12E, 126.03.

Department Response: The transfer from the facility and discharges are addressed
in VI where it states: Our.writteri notice of transfer fo another facility or discharge -
against your wishes will be provided 30 days in advance. (Italics added.) '

As noted in the response to comment 3.A., commenters, along with many others
misinterpret the federal requirements concerning room to room transfers. Section -
483.12(a) of title 42 of the Code of Federal Regulations (42 CFR) provides:

483.12(a)uTransfer.ahd discharge-- .

(1) Definition: Transfer and discharge includes movement of a resident to a bed
outside of the certified facility whether that bed is in the same physical plant or
not. Transfer and-discharge does not refer to movement.of a-resident to.a bed
within the same certified facility. (ltalics added.) ‘

This regulation implements sections1395i-3(c)(1)(A)(x) and 1 396r(c)(1)(A)(x) of title 42
of the United States Code which prohibit fransfers from one room to another if “a
purpose of the transfer is to relocate the resident from a portion of the facility that” is
certified for Medicare to a portion of the facility that is not certified for Medicare, or from
a portion of the facility that is not certified for Medicare to a portion of the facility that is
‘certified for Medicare. While section 14124.7 of the Welfare and Institutions Code

appears to allow such transfers in subsection (c), under subsection (d), this allowance is |

only applicable to the extent that it does not conflict with federal law.

D. Comment; While the court order required reasonable notice, the regulation requires
written notice. The requirement for written notice exceeds the court order and the
statute,-and should be eliminated.

Commenter: 126.03. '

Department Response: Section 1599.78 of the Health and Safety Code (HSC)
requires, “that except in an emergency, no resident may be involuntarily transferred -
_ within or discharged from a long-term health care facility unless he or she is given
reasonable notice in writing and transfer or discharge planning as required by law.”
(Italics added.) - -

8/3/2011 Page 4 of 33
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E. Comment: Disagree with es_timaté made ,inﬂﬂﬂe nbtrircre. A 30-day written notice
requirement” could create significant financial impacts should bed management be

limited for new admissions, or if the immediate reassignment of an unwilling patient.
results in State sanctions against a nursing home. It is unclear whether a violation ofa -

- 30-day written notice policy ;:ouldpotentially trigger civil liability and lawsuits against

operators. 4 :
Commenter: 40.2. :

Department Response: The 30-day notice for room fo room transfers has already been
removed from the agreement. ' . . ‘

F. Comment: Oppose forcing nursing home operators to issue 30-day written notices to
residents who refuse bed assignment changes. The 30-day written notification rule
contradicts the federal OBRA guidelines stated in F-157, Section 483.12. Beleaguered
nursing home providers cannot sustain such bureaucratic hurdles as a 30-day written
hotice to perform what should be a routine “bed management” task. Contemporary
nursing home operators need the flexibility to properly run their businesses.

. Commenters: 40.1.

Department Response: The 30-day notice for room to room transfers has aiready
been removed from the agreement. . R

G. Comment: Langlage in this proposed section of the Admission Agreement

. governing "Transfers and Discharges” inciudes phrases that are misleading to the
. consumer-and inconsistent with-statutory-requirements:-The terms-"inveluntary - -

transfer® and "involuntary discharge" are terms of art. There.are only two types of
transfers or discharges recognized under law: (1) there are "voluntary" transfers or
discharges, which are requested or initiated by the resident; and (2) there are all other
transfers or discharges, which are categorized as "involuntary.” -
Commenter: 125.12C. : .

Department Response: The Department disagrees with ‘commenter's characterizatibn

* of “involuntary” as referring to any transfers not requested or initiated by a resident. If a

facility informs a resident that he or she should be discharged because his or her
condition has improved to the extent that the level of care provided by the facility is no
longer needed, and the resident agrees to the discharge, the Department would not
consider this an “involuntary” discharge even though the resident neither requested nor
initiated the process. ‘ : :

H. Comment: By replacing the specific term "involuntary" with the phrase "against
your wishes," the DPH has changed the meaning to attach a negative connotation
(implying that the resident was.opposed to the transfer or discharge) by the mere fact
that the transfer or discharge meets the definition/criteria established by statute.
This is an inaccurate and misleading reference to these laws. The Admission
Agreerent must use the correct terminology when referring to this category of
transfers or discharges. The DPH needs to revise this section to replace all

8/3/2011 | " Page50f33
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terminology in the newly added Ira'h:gdager that staﬁtesr"agéihsf ybu [Sic] wishes"

and replace it with the correct terminology: "involuntary discharge”.
Commenter: 125.12D, :

. Department Response:lT he Department disagrees with the need for this change.

‘The plain English phrase "against your wishes" does not contradict the meaning of

the word "involuntary,” and doés not counter statutory language used to describe an
involuntary transfer or discharge, asin HSC § 1599.76 and 42 CFR § 483.12 et
seq. Also, "against your wishes" conforms to the definition of "involuntary" as
stated in Webster's New World Dictionary (Third_College Edition, 1988). "not done
of one's own free will; not done by choice." ' _ ' ~

e eliminated:

allfa - e ) o fthe
> 2w vV > ,

I. Comment: The following language must b

This language is not required to be included in the Standard Admission Agreement. In
fact, it references a requirement in federal law which prescribes the elements required
to be included in any written notice of transfer. Ironically, the federal regulation also
prescribes other required activities a facility must do when fransferring a resident,
including recording the reasons for trarisfer in the medical record. (42 CFR 483.12(4).
[sic]) The DPH has appropriately not included this element in the Admission Agreement.
However, by including the language above, the DPH has made the act of advising

. residents of their appeal rights a contract term-for which a facility. may incur-additional

liability based on a breach of contract theory. Therefore, the language should be

eliminated. S
Commenter: 125.12F

Department Response: HSC section 1599.1(i) provides, () Effective July 1, 2007,
Sections 483.10, 483.12, 483.13, and 483.15 of Title 42 of the Code of Federal '
Regulations in effect on July 1, 2006, shall apply to each skilled nursing facility and
intermediate care facility, regardless of a resident's payment source or the Medi-Cal or

‘Medicare certification status of the skilled nursing facility or intermediate care facility in

which the resident resides, except that a noncertified facility is not obligated to provide -

notice of Medicaid or-Medicare benefits, covered services, or eligibility procedures.” The
language quoted in the comment now applies to all licensed skilled nursing and
intermediate care facilities in California. See also the response to comment 9.B.

J. Comment: Anti-discrimination law applies whether original bed was private-pay, or
certified for Medicare or Medi-Cal reimbursement (Page 9 of the SAA). Support the
following language on page 9 of the SAA at Section VI. Transfers and Discharges which
conforms to California law: '

8/3/2011 Page 6 of 33
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or discharge you solely because you change ffom private pay or Medicareto =
Medi-Cal payment. ' ' ' T .
Commenter: 120.07.
l N .

Department Response: The Department appreciates commenter's stjppqrt.

K. Comment: The proposed agreement accurately states a residenit's right to written
notice of transfer or discharge (page8 of the SAA). Support deletion of the statement in
the SAA that the purpose of advance notice of transfer or discharge is to allow the
resident “to participate with the Facility in planning for-the transfer or discharge.” Believe
the SAA now more accurately summarizes a resident’s right to notice prior to transfer or
discharge. ' ' !

Commenter: 120.08.

Department Response: The Departmént appreciates commenter’s support.

4. .Vbluhtarily_Leavinq the Facility

A. Support the statement regarding a resident's right to leave a facility at any time . ,
without prior notice. It accurately and succinctly refiects the law and is consistent with
"the Court's March 11, 2008 finding in chambers that the resident’s right to leave, as
stated in the original SAA, need not be altered. : _ ' -
' Commenter: 120.04, 126.02. r
Department Response: The Department appreciates the commenter’s support; but will
. change the language 'to avoid any-confusion. for either residents or facilities. The
Department intends to reword the statement to read: ' '

. Unless you have been involuntarily committed to the facility, you may
leave our Facility at any time without prior notice to us. If the right to make
healthi care decisions for you has devolved to another person, that person
miust consent to your leaving the facility. We will help arrange for your

* voluntary discharge or transfer to another facility. ‘

B. Comment: The current set of proposed regulations and SAA fail to appropriately
revise the language as to residents’ ability to voluntarily leave the facility to eliminate the
language altogether (SAA. Sec. VI).

Commenters: 104.09, 105.09, 106.09, 107.09, 108.09, 109.09, 110.09, 111.09, 112.09, -

113.09, 114.09, 115.09, 116.09, 117.09, 118.09, 119.09, 125.12A, 126.02.
Department Response: See the response to comment 4.A. |
C. Comment: The facilities that care for special populations (i.e.; residents with

behavioral, health, mental health or dementia needs) will not be able to include all of the
modifications to the admissions agreement that they need. For example, language in

8/3/2011 Page 7 of 33
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the first paragraph of Section VI of the proposed SAA related to residents being ableto

Jleave at any time does not work for facilities with special populations. This language

was included in the prior version of the regulations and was found to be unlawful, yet it

continues to remain in the proposed regulations and is completely unchanged. The
proposed language causes difficulty for most facilities, especially for those that care for
patients with dementia and/or conserved patients who have unique
requirements/restrictions because of mental health needs.

' Commenters: 84.03, 106.09, 108.09, 115.09, 116.09, 118.09, 119.09, 121.02, 125.05.

Department Response: See the response to comment 4.A.

D. Comment: The Department’s Return to the Court Order that it should clarify Section
VI of the SAA “to exclude from that right those residents under involuntary commitments-
and those suffering from severe cognitive impairments”, places an additional limitation
of those suffering from “severe cognitive impairments” from leaving the facility uniess
they were “accompanied by the person responsible for consenting to your treatment.”
The Court was concerned that the Return did not “hit the mark” and strongly suggested
the removal of the language allowing certain residents to voluntarily leave. The: -
language appearing in the current rulemaking on this issue is identical to what was

~ present in the original SAA. . ‘ . - L
Commenters: 104.07, 105.07, 106.07, 107.07, 108.07, 109.07, 110.07, 111.07, 112.07,
113.07, 114.07, 115.07, 116.07, 117.07, 118.07, 119.07, 125.05. :

Depariment Response: Other commenters disagree with this assessment. However,

. since no specific language was ordered to be added or.removed, the Department. . .
retained the language then present with the intention (which it has done) of modifying it
during the regulation adoption process as discussed by the court at the March 11, 2008,
hearing. : . : ' . '

5. 3rd Party Liability

A. Comment: Support the Department’s revision on page 2 pertaining to a resident’s
" representative. The-admission agreement appropriately-does not make & representative -
responsible from his or her own funds fo pay for nursing home services. The point of the
standardized admission agreement is to set forth conditions of adrnission, so there
cannot be any financial guarantee language in the standardized admission agreement.
. Commenter: 120.03. '

Department Response: The Depar‘cmént appreciates commenter's support.

6. Posti‘h'g :

A. Comment: The Preamble should explain access to inspection reports under the
PPACA (Page 1 of the SAA). The Department should update the preamble statement to
reflect new requirements of the federal Patient Protection and Affordable Care Act
(PPACA) signed by.President Obama on March 23, 2010. Effective March 11,-2011, the

§/3/2011 | Page 8 f 33 -
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PPACA requires all federally certified nursing facilities and skilled nursing facilities to .
allow residents and others to review upon request “reports with respect to any surveys,
certifications, and complaint investigations made respecting the facility during the 3
preceding years.” The following sentence should be added to the second paragraph of
the preamble so that residents and their representatives know that much more
comprehensive inspection information is available for their review at the facility:

If our facility participates in the Medi-Cal or Medicare programs, we will keep

survey, certification and complaint investigation reports for the past three vears

and will make these reports available for.anyoné to review upon reguest. ’
Commenter: 120.02. . . - »

Department Response: The Department agrees with the comment and will make the
changes requested. ' ' - :

7. Security Deposit Refunds

. Comments: None Received.

8. Program FIe’xibilii;

A. Comment: The proposal may impact the ability to.contract and the SAA represents
an unconstitutional abridgement of the “freedom of contract.” Recommend that the
provision prohibiting the licensee to alter the SAA without prior. written authorization of

. the Department,-which must be requested through the.program flexibility procedures. . .
- specified in Section 73227, be stricken. It does not reflect the business realities of
operating facilities of differing size and in differing geographic locations, with a variety of
patient populations, and a variety of business experiences that lead to implementation
of important policy and procedures. There are no time frames listed in‘'which a facility

(1) has “ramp up” time to review the SAA and determine what contract terms need to be

added or deleted and (2) time for the department to approve the requests. The
language does not include any standard by which the department must act in granting
or denying a program flexibility request, nor include timeframes and guidelines fora .
facility to make a request for modification and have the request approved in a timely
manner. ‘ : : CL

* Commenters: 5.01, 5.04, 7.01, 12.01, 13.01, 18.01,19.02, 20.02, 21.01, 22.02, 23.02,
24.01, 26.01, 28.01, 30.01, 32.01, 33.01, 36.01, 39.01, 41.01, 42.01, 43.01, 44.01,
46.01, 47.01, 49.01, 52.01, 54.01, 58.01, 59.01, 62.01, 64.01, 65.01, 66.01, 69.01,
74.01, 76.01, 77.02, 79.01, 81.02, 83.01, 85,01, 86.01, 92.01, 94.01, 96.01, 96A.01,
99.01, 100.01, 101.01, 102.01, 125.02, 125.03, 125.04, 126.01. ' :

Department Response: The Department disagrees with comments that the Standard
Admission Agreement is arbitrary, or that it abridges a facility's "freedom of contract,”
for a number of reasons. The Standard Admission Agreement Statute (SB 1081 [Chapter
631, Statutes of 1997]), (hereinafter, “the SAA Statute”) clearly "mandate[s] a Standard
Admission Agreement to be used for all admissions to skilled nursing facilities,
intermediate care facilities, and nursing facilities in California.” The law also mandated

8/3/2011 Page 9 of 33
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that "no facility shall alter the standard agreement uniess so directed by the
Department,” and required that the Agreement comply with all applicable state and
federal laws. : -

. Furthermore, Article 3, Section 3.5 of the California Constitution provides that "An
administrative agency, including an administrative-agency created by the Constitution
or an initiative statute, has no power: ‘ , ' »
(a) To declare a statute unenforceable, or-refuse to enforce a statute, on the basis of
it being unconstitutional unless an appellate court has made a determination that such
statute is ‘unconstitutional; :

(b)- To declare a statute unconstitutional; - :

To declare a.statute unenforceable, or to refuse to enforce a statute on.the basis that
federal law or federal regulations prohibit the enforcement of such statute unless an
appellate court has made a determination that the enforcement of such statute is '

" prohibited by federal law or federal regulations.”

The Department agrees that facilities shall not alter the SAA, as specified-in HSC §
1599.61(b)(1). In addition, under HSC'§ 123222.2(a)(2)(B), "[{]he facility may also
provide written materials regarding the facility's expectations of patients and patients’
responsibilities while the patient is receiving care at the facility." This must be provided
separately from the Agreement. See also the response to comment 8.D. concerning time
frames, guidelines, and “ramp up” time for facilities. ’ '

B. Comment: The regulation should state that the Department must approve any

- request; within a specified period of time; as long as the request is reasonable and
reflects the current business practices of the facility‘or the request is being made to
accommodate legitimate differences among facility operations.

. Commenters: 5.02; 7.02, 12:02,13.02, 18.02, 21.02, 24:02, 28:02; 30.02; 32:02;33.02,

'36.02, 39.02, 41.02, 42.02, 43.03, 44.02, 46.02, 47.03, 49.02, 52.02, 54.02, 58.02,
59.02, 62.02, 64.02, 65.02, 66.02, 69.02, 74.02, 76.02, 79.02, 83.03, 85.02, 86.02,
92.02, 94.03, 96.03, 96A.03, 99.02, 100.02, 101.02, 102.02, 122.04, 125.04.

. Depértment Response: The SAA Statute mandated that "no facility shall alter the
standard agreerhent unless so directed by the Department.” The Department is not-able
to adopt a regulation that conflicts with this Legislative mandate. '

C. Comment: The term “program flexibility” is not outlined with respect to what terms
and/or conditions will be allowed to be added to the SAA. For example, if the facility has
determined that it prefers to use arbitration as a method of settling legal disputes -
without litigation, and finds that the majority of residents are willing to voluntarily sign an
arbitration agreement when presented at time of admission, will the Department allow
the facility to alter the SAA to reflect the use of arbitration as one of the more common
business terms and conditions used by the facility? o : . :
Commenters: 5.03, 7.03, 12,03, 13.03, 18.03, 21.03, 26.02, 28.03, 30.03, 32.03, 33.03,
36.03, 39.03, 41.03, 42.03, 43.05, 44.03, 46.03, 47.05, 49.03, 52.03, 54.03, 58.03, -
59.03, 62.03, 64.03, 65.03, 66.03, 69.03, 74.03, 76.03, 79.03, 83.05, 85.03, 86.03,
92.03, 94.05, 96.05, 96A.04, 99.03, 100.03, 101.03, 102.03. '

8/3/2011 : Page 10 of 33
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. .Department Response: The mandate of the Legislature noted in response to comment
8.B. requires that the Department direct facilities to alter the agreement, not “allow”
them to. As nothing in the regulations prohibit facilities from discussing arbitration or
other facility-specific matters once the resident has been admitted, as evidenced by the
signing of the agreement by all parties, program flexibility as described by commenters
would not be required. . '

D. Comment: When the prior version of the SAA regulations was released, to be
effective January. 1, 2008, the facility was prohibited from making changes to the SAA

" without prior approval, or the facility submitted a program flexibility request or letters
asking for guidance, that were denied by, or not responded to, by the Depariment. That -
prior process was challenged in court and found to be unlawful. The incorporation of
HSC Section 1276 in the regulations continues to be arbitrary and capricious in three
ways: (1) It fails to give facilities sufficient notice of implementation, (2) it fails to provide
enough time to request program flexibility before implementation of the SAA, and (3) it
fails to give any assurance that program flexibility will not be implemented in the
arbitrary and capricious manner as it as during the first implementation of the SAA
regulations. As already determined by the court, these guidelines are necessary to

_prevent facilities from being éxposed o increased liability. . .
Commenters: 43.02, 47.02, 77.01, 81.01, 82.03, 83.02, 84.01, 93.01, 94.02, 95.01,
96.02, 96A.02, 104.01, 105.01, 106.01, 107.01, 108.01, 109.01, 110.01, 111.01,

© 112.01,113.01, 114.01, 115.01, 116.01, 117.01, 118.01,118.01, 121.03, 123.01,
125.02. : g : -

- Department Response:-As noted in the response to comment 8.G., the Depariment ... .
agrees with commenters that requesting a modification of the SAA is not the same as
requesting program flexibility from a regulation. The Department is therefore amending
the regulationto separate requests that the Department direct a facility to alter the SAA
from requests for program flexibility. The Department is amending section (b) of the
regulations to provide instructions to facilities about how to.seek direction from the -
Department that will allow them to alter the SAA. The Department will add a provision to
each regulation that provides: “This section shall become operative six months after it is
filed. with the Secretary of State,” to provide facilities time to train their staffs on the use

. of the SAA, and, if necessary, o request that the Department direct a facility to modify.

. the SAA. S :

'E. Comment; In addition to the recommendation.above in comment 8.B. above that the
Department be required to approve any reasonable request, it is also recommended
that the Department approve a facility's program flexibility request, including provisions
or attachments- used in contracts of admission prior to the effective date of the SAA,
Commenters: 43.04, 47.04, 83.04, 94.04, 96.04, 122.05,125.02. ’

Departmenf Response: See response fo comment 8.B.

F. Comment: The use of the program flexibility procesé that facilities must use fo alter -
the SAA is essentially the same language that was used in the prior SAA regulations
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~ which was determined to be unlawful. Recommend this language be stricken from the

regulations. The SAA regulations should mandate “certain components that must be
present in every contract of admission, and then provide an opportunity for facilities to
either alter those provisions or to add additional provisions that meet the needs of that
facility's operations.” . g ‘ . o
Commenters: 43.01, 77.04, 93.02, 95.02, 96A.01, 104.04, 105.04, 106.04, 1 07.04,
108.04, 109.04, 110.04, 111.04, 112.04, 113.04, 114.04, 115.04, 116.04, 117.04,
'118.04, 119.04, 123.02, 125.04. '

Department Response: See the responses to comments 8.D. and 8.B.

G. Comment: The use of the program flexibility process is arbitrary for the following
reason: Facilities are not making what the Department has deemed to be a traditional
program flexibility request. In this case, facilities would be asking for approval fo alter .
the proposed SAA to include terms and conditions that the facility has a right and a

need to include, in order to run a successful business operation. Therefore, the use of
the traditional program flexibility request process is arbitrary and should be replaced by .
.a system in which facilities are not “asking for approval to alter or madify” the SAA, but
instead the process should allow facilities to “notify” the Department of any changes or
additions 1o the SAA, and the Department can deny a change only if it does meet
statutory requirements. ‘ : :

Commenters: 77.02, 82.02, 84.02, 93.03, 95.03, 123.03.

Department Response: The Department agrees that requests to alter the agreement
are not traditional program flexibility requests,.and will change the.process.as.noted.in..
response to comment 8.D.; as far as allowing facilities to notify the Department about
. alterations, see the response to comment 8.B. ’ :

H. Comment: The use of the program flexibility process is arbitrary for the following

" reasons: HSC 1276(b) only permits program flexibility “by the use of alternate concepts,

methods, procedures, techniques, equipment, personnel qualifications, bulk purchasing
~ or pharmaceuticals, or conducting of pjlot projects as long as statutory requirements are

met and the use has the prior written approval of the department or the office, as ,
applicable.” The statutory standards are arbitrary because they do not appear to apply -
in the current context, where a facility is requesting approval to alter the SAA to include.
ordinary and customary business terms that the facility has determined are necessary
and desirable for the operation of that facility. The Department needs to specifically
 state that the reference to using the “process required by section 1276" only refers to
the fact that facilities would be required to submit any alterations that the facility intends
to make to the SAA on the existing “program flexibility request form” and the regulations
- should also clearly state the “requests shall be approved as long as statutory

requirements are met.”

Commenters: 77.02, 82.02, 84.02, 93.03, 95.03, 104.06, 105.06, 106.06, 107.06,
108.06, 109.086, 110.06, 111.06, 112.08, 113.06, 114.08, 115.06, 116.06, 117.08,
118.06, 119.06: . .
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Department Response: As noted in the response to comment 8.D., the Department
agrees that the procedure, not the grounds, for requesting program flexibility is what the

regulation had required. As noted in the response to comment 8.B., the Department
cannot approve requests, but must direct alterations of the agreement.

l. Comment: There is no process for facilities to send program flexibility requests to a
central office at Sacramento headquarters. This means the facilities have 1o file such a ’
request to each local CDPH district office. That makes the use of the proposéd process
in HSC 1276 arbitrary because, without standards or guidelines, it will lead fo
inconsistent determinations by each of the 15 local CDPH offices. N :
Comrenters: 77.02, 84.02, 104.06, 105.06, 106.06, 107.06, 108.08, 109.06, 110.06,
111.086, 112.06, 113.06, 114.06, 115.06, 116.06, 117.06, 118.06, 119.06. '

Department Response: See the response to comment 8.D. . . a

J. Comment: Use of program flexibility should be rare. Commenter is concerned that

program flexibility procedures could be misused. The Department should rarely approve

alterations of the SAA because changes to it would undermine its purpose. The - '

Department must not allow the use of program flexibility procedures through the

regulations to defeat the Legislature’s intent to establish & uniform admission agreement
_that protects and promotes the rights of residents.

Commentet: 120.01.

Department Response: The Department agrees with commenter’s position, and
~intends to-limit alterations to-the agreement to only those instances when.afailure fo .
direct an alteration will severely hamper a facility's ability to operate or will expose a

facility to probable liability. .

K. Comment: Submission of program flexibility requests for several SNFs resulted in
some approvals and some denials. The proposed regulations fail to provide facilities
enough time to request program flexibility before implementation of the SAA. The court
recommended a six-month advance time for facilities to submit a program flexibility
request to prevent exposure to increased liability. Without reasonable guidelines, the
Depariment may arbitrarily deny legitimate requests. The Department should be
required to provide a reasonable period.of time in advance of implementation for
facilities to request alterations or modification to the SAA. .

Commenter: 122.03, 125.03. '

Department Response: Sée response to comments 8.D..and 8.K.

. L. Comment: The program flexibility authority the Department proposes to use for
accommodating alteration requests is for regulatory requirements and the Department
has not placed the SAA in regulation. The incorporation by reference is ambiguous at
best. What standards will be used for approving or disapproving alterations? Will there
be an appeal mechanism? What are the time frames for the process? The Department
fails to address the time frames, guidelines and other parameters that will be used for
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approving or disapproving a request for program flexibility. The result of failing to

address this issue ordered by the court is that the decisions from requests for program

flexibility have been arbitrary and capricious. :
Commenter: 121.07. S

Departm.ent»Responfs,e: See response to comment 8._D. The Department is ndt '
authorized to provide an appeal mechanism for alteration of the SAA. '

M. Comment: Providers may have other contractual relationships with the resident that '
impacts the admission process. Nothing in the enabling legislation set forth at HSC -
Section 1599.61 prohibits the skilled nursing facility from having other contracts. -
However, conflicts and clarity can only be resolved through requests for program .
flexibility. - i

Commenter: 121.07..

Department Response: The Department-agrees that facilities are not precluded from
- entering into other agreements; per HSC §1599.61(b)(3), "Nothing in this section
shall prevent a skilled nursing facility, an intermediate care facility, or a nursing
facility from distributing written explanations of facility-specific rules and procedures,
provided that the written explanations are not included or incorporated in, or attached
to the Standard Admission Agreement, nor signed by the resident or his or her
representative.” '

.As the commenter notes, facilities may have other contractual relationships with ‘
 residents.in-support of their.daily care. Facility-specific rules, procedures and.other
. ‘matters of a resident’s care may be presented and resolved, provided they are not
included in the Standard Admission Agreement or presented as a condition of
admission or continued stay in the facility. Alteration to the SAA is not required to
accomplish what is allowed in statute. See also the response to comment 8.C.

N. Comment: The incorporation of the atbitrary program flexibility request process,
coupled with contract terms that don’t meet the needs of facilities serving special
populations continues to show that the Department’s actions are arbitrary and
capricious. ' : S T
Commenters: 84.03, 106.09, 108.09, 115.09, 116.09, 118.09, 119.09, 121.02, 125.05,
126.02. : : : ‘ ~

Department Response: The Depariment believes the amendnﬁents it has made to for
alterations to the SAA and references to allowing residents to voluntarily leave the
facility address commenters’ concerns. .

O. Comment: The Court instructed the Department to establish and follow guidelines
and time tables in the implementation of the program flexibility provisions pursuant to
Section 1276 consistent with Health and Safety Code section 1599.61(g). When the

. Department filed its Return to Writ of Mandate, it did nothing more than cite to the
statute and regulation governing program flexibility.
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Commenters: 43.06, 96A.05, 104.05, 105.05, 106.05, 107.05, 108.05, 109.05,110.05,
111.05, 112.05, 113.05, 114.05, 115.05, 116.05, 117.05, 118.05, 119.05, 125.03.

Department Response: As discussed by.thé court, the Depariment is méking
appropriate changes during theregulation adoption process.

9. General

A. Comment: Release and implementation of the final amended regulations should
take place as soon as is practically possible. :
Commenter: 120.12. - :

Department Response: The Departiment agrees with this comment, but also believes
that.it needs to provide facilities an opportunity to train staff and to determine how best
. to comply, or request direction for modification. ' R

B. Comment: Corrections to the Resident Bill of Rights are needed (Afttachment Fto
the SAA). Attachment F to the SAA must be amended to include an updated version of -
~Health and Safety Code Section 1599.1. The proposed bill of rights is missing »
~ subdivision (i) of this section which was added by SB 248 (Chapter 530, Statutes of
2008). A related change is needed on page 15 of the proposed bill of rights. The
following statement must be deleted prior to the listing of rights from the Code of
Federal Regulations: : )

SB 1248 amended Health and Safety Code Section 1599.1 to state that Sections ,
483.10, 483,12, 483.13 and 483.15 of Title 42 of the Code of Federal Regulations apply
to each SNF and ICF, regardless of the certification status of the facility. Thus, itis no
longer appropriate for the bill of rights to state that the federal rights only apply to
residents of certified facilities. ' - ' ‘ _

Commenter: 120.10. 5

.De'partment Response: The Department ,ag‘rees with this comment and will make the
recommended changes. '

C. Comment: Strongly recommend that the bill of rights be amended to include
Sections 72528 and 73524 of Title 22; CCR. These sections establish fundamental
rights concerning informed consent for residents of SNFs and ICFs. The bill of rights is
incomplete without their inclusion. : ‘

Commenter: 120.10.
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' Department Response: The Department agrees that these sections shouldbe
included as they are already referenced in Attachment F, the Resident Bill of Rights, in
sections 72527 and 73523 of Title 22 CCR and will make the recommended changes.

D. Comment: It is incumbent upon DPH to respect and give due deference to the
courts. That these matters are likely to be the subject of further litigation, on issues that
have already been ruled upon, is not acceptable. Taxpayers deserve a more efficient
use of resources.

" Commenter: 121.04.

Department Response: The Department believes it has given respect and due
~ deference to the courts. - S

E. Comment: The current set of proposed regulations does not do what the Court
ordered the Department to do, is arbitrary, and places the Department in contempt.
Recommend that the provision prohibiting the licensee to alter the SAA without prior
written authorization of the Department, which must be requested through the program
flexibility procedures specified in Section 73227, be stricken. : . Lo
Commenters: 43.01, 82.01, 84.01, 96A.01, 125.01, 126.01. ' S

Department Response: The law mandated that "no facility shall alter the -
. standard agreement unless so directed by the Départment,” and required that the
Agreement comply with ail applicable state and federal laws. The Department notes
that the court denied the petitioners’ contentions that differences among facilities
- required that the Départment promulgate aflexible SAA. . .. .. .. :

F. Commerit: Several commenters were concerned that section 72516, as it applied fo
skilled nursing facilities, would also apply to congregate living health facilities (CLHFs)

. because of the provisions of HSC § 1267.13(n). o '
Commenters: 124, 128. : o

Department Response: As HSC § 1599.61 is very specific concerning the types of
facilities to which its requirements apply (skilled nursing facilities, as defined in
subdivision (c) of Section 1250, intermediate care facilities, as defined in subdivision (d)
of Section 1250, and. nursing facilities, as defined in subdivision (k) of Section 1250), the,
Department does not believe that it was the intent of the Legislature that CLHFs would
be required to adopt the SAA required by that section. Additionally, HSC § 1267.13(n)
requires that CLHFs conform to the regulations that applied to SNFs as of April 1, 1988,
and provides a ist of regulations that applied to SNFs that would-not apply to CLHFs. -
Commenters are concerned that as section 72516 was not included in the list of hon-
applicable regulations, CLHFs would have to comply with it. As section 72516 did not
become operative until January 2, 2008, it would not be one of the regulations with
which HSC § 1267.13(n) would require CLHF conformity. '

G. Comment: Commenter asks that the Department not apply the provisions of the
SAA Statute to facilities operated by the Deparftment pf Mental Health.
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Department Response: As the Department of Mental Health does not operate any of
the facilities specified in HSC § 1599.61 (skilled nursing facilities, as defined in
subdivision (c) of Section 1250, intermediate care facilities, as defined in subdivision (d)

“of Section 1250, and nursing facilities, as defined in subdivision (k) of Section 1250), the
requirements the statute places on the Admission Agreements used by those facilities
would not apply to facilities operated by the Departmghit of Mental Health. '

H. Comment: Recommend the Department withdraw and revise this regulatory
- package because: (1) It is inconsistent in its use and fails to follow the provisions of

" HSC Section 1599.60 et. seq.;(2) It fails to follow.the Court's order in many-sections of N

the regulations and agréement; (3) The SAA contains several provisions which lack -
statutory authority or reference, are unnecessary, and lack clarity; (4) Although a state
skilled nursing facility licensure requirement authorizes federal regulations for authority
when such authority has not been adopted by the state, the federal authority is often
misstated or misrepresented; (5) The SAA that fails in its effort to provide flexibility is-an
illegal contract which takes away: the provider's ability to contract for services. -
Commenter: 121.10T.. . 4 : - :

Department Response: The Department asserts that it has followed the mandates of
the statutes, and all current state and federal legislation, in drafting the Standard

o Admission Agreement. Additionally, the Department has addressed a number of

specific concerns and made changes to the Standard Admission Agreement in -
response to commenters'.suggestions. ... ... ... :

I. Comment: There must be language added to indicate that if the resident is
admitted to the facility, the resident will be bound by the terms of the
Admission Agreement even though the Agreement is not signed by either the
resident or the resident's responsible party.

Commenter: 125.07. :

Department Response: The Department is not aware of any provision of law that
_ would authorize it to add this requirement to the SAA. .

10, Comments Outside the Scope of the Regulatory Filing

A. Comment: Presenting a voluntary arbitration agreemient during the admission

- process is a very common business’practice and needs to be addressed. Any
prohibition on the current practice would be contrary to current law, which allows a
facility to include arbitration clauses in contracts of admission in long-term facilities as
long as the clauses are signed voluntarily by the resident and meet the statutory
requirements. Health and Safety Code (HSC) Section 1599.81 establishes the ,
requirements for placement and presentation of such clauses as attachments to the

‘admission agreement, the scope of such clauses, as well as the p.rohibition' of their use
as a condition of admission. HSC Section 1295 sets forth requirements for agreements

8/3/2011 - " Page170f33
DPH 05-022 .




DPH 05-022

S 2/26/2011
to arbitrate certain actionis against healthcare providers. The proposed regulation needs
to clarify that a voluntary arbitration agreement can be presented at the same time that
the admission agreement is executed and be attached to the Standard Admission
Agreement (SAA). ' - -
Commenters: 1.01, 2.01, 3.01, 4.01, 6.01, 8.01, 9.01, 10.01, 11.01, 14.01, 16.01,
~ 47.01, 19.01, 20.01, 22.01, 23.01, 25.01, 27.01, 29.01, 31.01, 34.01, 35.01, 37.01,
38.01, 45.01, 48.01, 50.01, 51.01, 53.01, 65.01, 56.01, 57.01, 60.01, 61.01, 63.01,
67.01, 68.01, 70.01, 71.01, 72.01, 73.01, 75.01, 78.01, 80.01, 85A.01, 87.01, 88.01,
89.01, 90.01, 91.01, 97.01, 98.01, 103.01, 122.01, 125.06, 126.05. '

- Department Response: The provisions addressing arbitration are contained in.
subsection (d) of sections 72516 and 73518 of title 22 of the California Code of

- Regulations. The court did not require that the Department make any changes to those
provisions, and none were made. As the proposed rulemaking only addresses the
requirements of the court.order ahd Writ of Mandate, and Sections 72516 and 73518

- were promulgated in a previous rulemaking, the comments regarding subsection (d) of

these sections are outside the scope of this proposed rulemaking.

B. Comment: The proposed SAA regulations need to clarify that a voluntary arbitration
agreement can be presented at the same time an admission agreement is executed and
that a voluntary agreement to arbitrate disputes can be an attachment to the SAA. The
practical impact of trying to get the parties together again to discuss signing an
agreement to settle disputes through arbitration after the admission process has -
concluded is that very few arbitration clauses would be signed. Making facilities present
the-arbitration clause at a separate time would be arbitrary and.capricious. .- ...
Commenters: 1.02, 2.02, 3.02, 4.02, 6.02, 8.02, 9.02, 10.02, 11.02, 14.02, 16.02,
17.02, 25.02, 27.02, 29.02, 31.02, 34.02, 35.02, 37.02, 38.02, 48.02, -50.02, 51.02,
53.02, 55.02, 56.02, 57.02, 60.02, 61.02, 63,02, 67.02, 68.02, 70.02, 71.02,72.02, .
73.01, 75.02,78.01, 80.02, 85A.02, 87.02, 88.02, 89.02, 90.02, 91.02, 87.02, 98.02,
103.02, 122.02. , . ' o :

Department Response: The provisions addressing arbitration are contained in
subsection (d) of sections 72516 and 73518 of title 22 of the California Code of

- Regulations. The court did not require that the Department make any changes to those
provisions. As the proposed rulemaking only addresses the requirements. of the court
order and Writ of Mandate, and Sections 72516 and 73518 were promulgated in a
previous rulemaking, the comments regarding subsection (d) of these sections are
outside the scope of this proposed rulemaking. ' o

C. Comment:-Given that there is a nationwide trend towards alternative dispute
resolution because the court system is so cumbersorne, slow, expensive and i
unpredictable, these proposed regulations would effectively undermine the purpose of
having an alternative dispute resolution process. S :
Commenters: 4.03, 10.03, 16.03, 17.03,.25.03, 27.03, 29.03, 31.03, 51.03, 68.03,
85A.03. : ' :
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Department Response: The provisions addressing arbitration are contained in -
subsection (d) of sections 72516 and 73518 of title 22 of the California Code of
Regulations. The court did not require that the Department make any changes to those
provisions. As the proposed rulemaking only addresses the requirements of the court
order and Writ of Mandate, and Sections 72516.and 73518 were promulgatedina
previous rulemaking, the comments regarding subsection (d) of these sections are
outside the scope of this proposed rulemaking. ‘

)

D. Comment: DPH asseris that a “contract of admission” includes all- documents which
must be signed by the resident or his or her representative at the time. of,orasa
condition-of admission, and an arbitration agreement need not be signed as condition of
admission. However, HSC Section 1599.81 intended for arbitration clauses to be -
handled as optional attachments to the contract of admission. The only way fo reconcile
this is to allow, as an option, facilities to include contract language on the first page of
the SAA, which would introduce. the concept of arbitration, and then to add an
~ attachment, if the resident wants to voluntarily sign an arbitration clause. The

Department’s attempt to regulate the use of arbitration agreements through regulations -
is arbitrary given the current protections in state and federal law. The result of this type
of arbitration regulation will be: (1) To increase litigation and result in more costly
litigation; (2) To divert much needed resources from staffing, employee wages and
patient care; (3) Make it unaffordable for facilities to find the insurance necessary to

. compensate legitimate resident grievances and protect the viability of facility operations;

~and (4) Increase litigation costs which will ultimately result in increased costs to the
state’s Medi-Cal Program as funds must be addéd to the long-term care rate to cover . -

- - the increases in the liability compenent-of the rate. The: Department must withdraw. the - -
rulemaking, correct these failures, and mandate that certain components must be
present in every contract of- admission, and then provide an opportunity for facilities to
either alter those provisions or to add additional provisions that meet the needs of that
facility’s operations. , : ~ o

Commenter: 104.08, 105.08, 106.08, 107.08, 108.08, 109.08, 110.08, 111.08, 112.08,
113.08, 114.08, 115.08, 116.08, 117.08, 118.08, 119.08, 125.04, 125.06.

Department Response: The provisions addressing arbitration are contained in
subsection (d) of sections 72516 and 73518 of title 22 of the California Code of
Regulations. The court did not require that the Department make any changes to those
provisions. As the proposed rulemaking only addresses the requirements of the court
order and Writ of Mandate, and Sections 72516 and 73518 were promulgated in a
previous rulemaking, the comments regarding subsection (d) of these sections are
outside the scope of this proposed ruleémaking. .

E. Comment: The Court Order states that the regulatory requirements that “the

licensee shall not present any arbitration agreement to a prospective resident as part of
the SAA” and that the “arbitration agreement shall be separate from the SAA” are not
consistent [sic] with controlling law. The revised regulations continue to prohibit any
arbitration agreement between a facility and resident presented at the time of the SAA

or failed to meet the form requirements.
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- Commenter: 121.01.

Department Response: The provisions addressing arbitration are contained in
subsection (d) of sections 72516 and 73518 of title 22 of the California Code of :
Regulations. The court did not require that the Department make any changes to those -
provisions. As the proposed rulemaking only addresses the requirements. of the court
order and Writ of Mandate, and Sections 72516-and 73518 were promulgated in a
previous rulemaking, the comments regarding subsection (d) of these sections are
outside the scope of this proposed rulemaking.

F. Comment: The curient set of proposed regulations.and SAA fail o allow, as an
option, facilities to include contract language on the first page of the SAA; which would
introduce the. coricept of arbitration, and then to allow facilities to add an attachment to
the SAA, if a resident wants to voluntarily sign an arbitration clause.

Commenter: 104.02, 105.02, 106.02, 107.02, 108.02, 109.02, 110.02, 111.02, 112.02,
113.02, 114.02, 115.02, 116.02, 117.02, 118.02, 119.02. -

Department Response: The provisions addressing arbitration are contained in
subsection (d) of sections 72516 and 73518 of title 22 of the California Code of
Regulations. The court did not require that the Department make any changes to those
provisions. As the proposed rulemaking only addresses the requirements of the court
order and Writ of Mandate, and Sections 72516 and 73518 were promulgated in a
previous rulemaking, the comments regarding subsection (d) of these sections are
outside the scope of this proposed rulemaking. o '

G. Comment: DPH makes no attempt to show any legal authorization granted to it
to regulate the format of arbitration agreements. While §1599.61 grants DPH the
authorization to adopt regulations regarding the standard admission agreement, it
grants DPH no authority to regulate what DPH claims to be outside the standard
admission agreement. '
Commenter: 125.06B.

Department Response: The provisions addressing arbitration are contained in
subsection (d) of sections 72516 and 73518 of title 22 of the California Code of
Regulations. The court did not require that the Department make any changes to those
provisions. As the proposed rulemaking only addresses the requirements of the court
order and Writ of Mandate, and Sections 72516 and 73518 were promulgated in a
previous rulemaking, the comments regarding subsection (d) of these sections are
outside the scope of this proposed rulemaking. ' '

H. Comment: Subsequent case law makes it clear that Section 1599.81 requires that
arbitration clauses be fashioned as attachments fo the confract of admission. See,
Hogan v. Country Villa Health Services (2007) 148 Cal. App. 4th 259, 267. As a
result, the Department does not have the authority to preclude that they be utilized as
attachments, - : ' : -
Commenter: 125.06C.
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Department Response: The provisions addressing arbitration are contained in
subsection (d) of sections 72516 and 73518 of title 22 of the California Code of
Regulations. The court did not require that the Department make any changes to those
provisions. As the proposed rulemaking only addresses the requirements of the court
order and Writ of Mandate, and Sections 72516 and 73518 were promulgated in a
previous rulemaking, the comments regarding subsection (d) of these sections are
outside the scope of this proposed rulemaking. , '

I. Comment: DPH ‘has acknowledged in court that the Federal Arbitration Act ("FAA")
applies to arbitration agreements between facilities and residents and that the FAA
.prohibits states from regulating arbitration agreements in a manner only applicable

to arbitration agreements. However, DPH has asserted that the SAA does not violate -

the FAA because they [sic] do not affect the. enforceability of arbitration agreements.
The SAA invalidates any arbitration agreement between a facility and resident which
was either presented at the time of the SAA or failed to meet the form requirements.
Clearly, both the exclusion of arbitration agreements from the SAA and the form
requirements for arbjtration agreements impact the enforceability of arbifration
agreements in violation of the FAA. (MPA for Mandate at 11-12; see also Hedges v.
Carrigan (2004) 117 Cal.App.4th 578.) '
- Commenter: 125.06D. o

'Department Response: The provisions addressing arbitration are contained in
subsection (d) of sections 72516 and 73518 of title 22 of the California Code of -
Regulations. The court did not require that the Department make any changes to those
provisions: As the proposed-rulemaking only-addresses the requirements of the court .
order and Writ of Mandate, and Sections 72516 and 73518 were promulgated ina
previous rulemaking, the comments regarding subsection (d) of these sections are -
outside the scope of this proposed rulemaking.

J. Comment: It is inappropriate to “incorporate by reference” the Admission Ag'ree'ment ‘

form (HS 327 (05/10). What should be included in the regulations is an outline of the
areas that must be addressed in the admission agreement. A clear reading of the
statute demonstrates that the Department must “adopt” an admission agreement. This -
clearly indicates a regulatory process. The Department has included the SAA in the
regulation notice, but has labeled it a “form incorporated by reference in the regulation.”
This is confusing. Including all contractual language would be prohibitive. By not
including some guidance in the regulation a high risk of confusion for facilities trying to
keep up to date on the latest mandatory form and admission agreement provisions are
is. created. The ISOR does not discuss how the form might be updated for new statutory
provisions or how facilities would be notified that there was a new admission agreement
_“form.” Urge that the SAA be included in the regulations at Section 72518.

Commenter: 121.06, 125.04. o ‘ o

Department Response: Since the incorporation by reference of the SAA was approved
in a previous rulemaking, the fact of its incorporation by reference is outside the scope
.of this proposed rulemaking. : : '
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K. Comment: Title 22 CCR Sections 72516(c) and 72518(c) [sic] are contrary to HSC
Section 1599.61 and other law provisions requiring the signature of a person being:
admitted to a skilled nursing facility. The revised SAA lacks consistency. Opposed to the
language that states, “No resident or his or-her legal representative shall be required fo
sign any other document at the time of, or a condition of, admission.to the license€’s -
facility, or as a condition of continued stay in the facility.” Several documents are
required at the time of admission and many require the signature of the resident or his
or her legal representative. Recommend this language be deleted. HSC Section
1599.61(b)(1) and (3) do not allow the facility to alter the agreement or attach its rules
and procedures as part of the agreement, but is silent as {0 other agreements which can
be signed at the time of admission. - : -
Commenter: 121.08, 126.08B. '

Department Response: The proposéd rulemakirig only addresses the réquirements of T

the court order and Writ of Mandate. Sections 72516 and 73518 were promulgated in a
.. previous rulemaking. The comments regarding subsection (c) of these sections are
~ outside the scope of this proposed rulemaking. S _

" L. Comment: DPH's assertion that the language “as a condition of continued stay in the
facility” is to prevent potential confusion is in and of itself confusing. It is also
inconsistent with HSC Section 1599.60(b) which does not include any language
concerning continued stay in the facility. The language concerning continued stay
- should be deleted. - : . ' ‘

-~ Commentei: 12108, 126.08B:

Department Response: [NOTE: The Department is unable to locate this assertion in
the current filing.] The proposed rulemaking only addresses the requirements of the.
court order and Writ of Mandate. Sections 72516 and 73518 were promulgated in a
previous rulemaking. The comments regarding subsection (c), which contains the
phrase “as a condition of continued stay in the facility,” of these sections are outside the
scope of this proposed rulemaking. .

M. Comment: Opposed to and recommend deletion of Title 22 CCR Sections 72516(d)

and 72518(d) [sic] as they prohibit the “inclusion” of an arbitration agreement as part of

the SAA. HSC Section 1599.81 allowed for arbitration. If the legislature had wanted to
delete the arbitration clauses from the SAA, it would have done so in its 1997 ,
amendments. The 1997 amendments did not change HSC Section 1599.81 setting forth
certain protections that must be observed when using an arbitration clause, such as
separation of. medical malpractice clause, notice regarding waiver of ability to sue for
patient’s Bill of Rights violations and making an arbitration agreement an attachment to
the agreement. HSC Section 1599.60 et. seq. shows that it was intended that a contract
of admission include “all documents which a resident or his or her representative must
sign at the time of, or as a condition of , admission to a long term care facility.” The
Department's surveyor guidelines for assessing compliance include the arbitration
clause. HSC Section 1599.81(a) states that “all contracts of admission that contain an
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arbitration clause ..." clearly signify the contract of admission contains an arbitration
clause. HSC Section 1599.81(b), (c) and (d) speak to the arbitration clauses as
attachments. Subsection (d) lacks authority, makes the meaning of Section 1599.81.
unclear, and is unnecessary to carry out the purpose of the statute.

Commenter: 121.09, ,

Department Response: The proposed rulemaking only addresses the requirements of
the court order and Writ of Mandate. Sections 72516 and 73518 were promulgated in a
previous rulemaking. The comments regarding subsection (d) of these sections are
outside the scope of this proposed rulemaking. :

‘N..Comment: Fraudulent Misrepresehtation of Finances is Not Grounds for

Involuntary Transfer/Discharge Under Federal Nursing Home Reform Law (Page 9 .

of the SAA): The following change is necessary on page 9 of the SAA at Section VI.
. Transfers and Discharges: , .

The Nursing Home Reform Law (NHRL) allows involuntary transfer/discharge only for
specified reasons, and misrepresentation of finances is not one of those reasons.’
California law to the contrary is overridden in any facility certified under Medicare, Medi-
Cal, or both. NHRL prohibits a nursing facility from discriminating against Medi-Cal
eligible residents in regards to “transfer, discharge, and covered services.” A
~ “misrepresentation of finances” transfer/discharge violates the federal anti-
discrimination-law by authorizing a facility-to-evict a resident because the resident has.
become eligible for Medi-Cal more quickly than the facility has anticipated. -
Commenter: 120.06. '

Department Response: The subject of the SAA addresses the requirements of the
court order and Writ of Mandate. Although the Department appreciates the concerns
expressed by commenter, the comments concerning the inclusion of misrepresenting
finances as a ground for discharging a resident is outside the scope of this rulemaking.

0. Comment: The Resident Bill of Rights Must be Translated Into Spanish,
Chinese and Other Languages (Attachment F fo the SAA): The Department has not
complied with the requirement in Health and Safety Code Section 1599.61 to ensure
translation of the patients’ Bill of Rights be made in Spanish, Chinese and other
languages by January 1, 2000 and be made available to all long term care facilities.
Attachment F provides the Englishi version of the Resident Bill of Rights. The ,
Department contends in a November 9, 2010 letter from Kathleen Billingsley to CANHR
that it has posted translated versions on its website. The two-page documents posted
provide a very brief summary of key rights, not the more comprehensive 34-page list of
rights found in Attachment F. .
‘Commenter: 120.11.
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Department Response: The subject of the SAA addresses the requirements of the
court order and Writ of Mandate. Although the Department appreciates the concerns
expressed by commenter, the comments concerning translation of the patients’ Bill of
Rights is outside the scope of this rulemaking. - :

P. Comment: The revised proposed SAA continues to assert that the entirety of the
SAA must be used without alteration except in limited, ill-defined circumstances.
Freedom of Contract is protected by the Due Process clause of the U.S. Constitution. -
The revised SAA asserts an extreme position in restricting any ability on the part of the
licensee to “alter the contract.” The Department does little to offer a resolution to this
dilemra. What are private facilities to do ‘about all the provisions that pertain to Medi-
Cal certified facilities only? If CCRC coritracts contain conflicting mandated provisions
with the skilled nursing facility contract what can be done? For residents who sign
arbitration agreements what is to be done if the Department arbitrarily disapproves an .
. optional attachment of an arbitration agreement? - '
Commenter: 121.056.

Department Response: The proposed rulemaking only addresses the requirements of
the court order and Writ of Mandate. Sections 72516 and 73518 were promulgated in a

. previous rulemaking. The comments regarding the unchanged language in subsection
(b) of these sections are outside the scope of this proposed rulemaking. -

Q. Comment: Believe this is a regulatory mandate and not just a form. The broad
contractual areas should be included in regulation as well and there should be a .

* provision-concerning-general contract terms-which-a facility-has a right to contractas -
long as they do not conflict with the general areas of federal and/or state law.
Recommend that the agreement follow basic contract formatting guidelines. For
example, the name of the parties to the agreement should be on the first page; it needs
to be dated: the signature page should contain the designation of the parties signing the
agreement. : =

Commenters:-121.10A, 121.10B, 125.18.

Department Response: Although the Department appreciates the concerns expressed
by the commenter, the issues raised in this comment were addressed in a previous
rulemaking and are qutside the scope of this rulemaking. g

R. Comment: The purpose of the reference to the Ombudsman in the second
paragraph in |. Preamble is unclear. The Ombudsman is.not a party to the contract and
they [sic] are not there to discuss the terms and content of the SAA. The second.
paragraph should be labeled to identify its purpose, such as “For further information
about nursing homes ..." to distinguish the role of the Ombudsman as functioning in its
mandated role. :

Commenters: 121.10C.

Départment Response: The subject of the SAA (Form CDPH 327 (OS/"] 0)) addresses
the requirements of the court orpler and Writ-of Mandate. Although the Department

8/3/2011 o Page 24 of 33
DPH 05-022 ; :




DPH 05-022
2/26/2011

appreciates the concerns expreéSed by the comménfer, the comments concerning the
Ombudsman in paragraph I, are outside the scope of this rulemaking.

S. Comment: In Il Identification of Parties to this' Agreement, language before
identifying the Parties fo the Agreement, in bold capital letters, last paragraph, is
inconsistent with Welfare and Institutions Code Section 14110.8(b) and (c) and HSC -
Section 1599.65 dealing with third party payer issues. This language should be replaced
with statutory language which is clear on its face. . L L
Commenters: 121.10D, 125.08B.

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department -
appreciates the concerns expressed by the commenter, the comments concerning the
bolded statement in paragraph Il are outside the scope of this rulemaking.

. T. Comment: In lll. Consent to Treatment, DPH confuses the issue of consent. The
licensee does not inform the patient as to medical care; it is clearly the responsibility of
the physician. - . : : ' ‘

Commenters: 121.10E, 125.09A, 126.04.

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addrésses
the requirements of the court order and Wit of Mandate. Although the Department -
appreciates the concerns expressed by the commenter, the comments concerning
Consent to Treatment in paragraph Il are outsidé the scope of this.'rulemaking.
U. Comment: The next to last paragraph concerning advance directives is confusing. In
order to provide care according to the patient’s wishes the facility must have a copy of
the patient’s advance directive if one exists. It is clear that a patient need not execute an
. advance directive. The SAA awkwardly associates these concepts so as to confuse
them. The language as written sounds as if the resident need not provide the facility
with a copy of its advance directive if one has been executed. The paragraph should be
rewritten so that the resident must give the facility a copy of the advance directive that
_ he or she executed, similar to °If you have an advance directive you must provide the
facility with a copy.” ' : ' L
Commenters: 121.10F, 125.08B.

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department .
appreciates the concerns expressed by the commenter, the comments concerning-
Advance Directives in paragraph. Il are outside the scope of this rulemaking.

V. Comment: In V. Financial Arrangements, the Department cites federal regulations as
authority. Believe that federal law cannot be used as statutory authority for state
regulation unless a law has been adopted by the state. Provision misstates the federal
requirement and expands the duty of the licensee. The federal requirement states that
facilities are required “to furnish a written description of the requirements and
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procedures for establishing eligibility for Medicaid.” Welfare and Institutions Code
Section 14110(e) only requires that facilities “make reasonable attempts to assist -
residents in contacting the county. to obtain estimates of the resident's share of cost.”
Recommend elimination of this language. The paragraph in bold capitol letters near the
top of page 5 of the SAA does not match the requirements of HSC Section 1599.69.
Recommend provision be conformed to statutory language which is deemed to be
drafted in “plain language.” The SAA applies to licensed only facilities (not certified for
Medi-Cal or Medicare) which are all private pay and inclusion of requirements that apply
to Medi-Cal certified facilities only is confusing and lacks clarity. This language should
be eliminated from the private pay resident agreements as well as the other Medicare
and Medi-Cal language. :

Commenters: 121.10G, 121.10H, 121.101, 121.10J, 125.11A.

. Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
" the requirements of the court order and Writ of Mandate. Although the Departiment
_appreciates the concerns expressed by the commenter, the comments concerning

paragraph V are outside the scope of this rulemaking.

W. Comment: In Subsection A. Charges for Private Pay Residents, the payment.

. sections and the services that are covered by the various payments are confusing.

. Medi-Cal and Medicare legislation, regulation and policy constantly change as to what is
a covered or non-covered service, how much is the payment for that service and
whether or not there is & beneficiary obligation to pay for part of the service. Question
whether attachments in B-1 and B-2 are correct as to what is and is not a covered

i service. Recommend that DPH review these attachments-again. When a Medi-Cal-

Treatment Authorization is denied, there are several options. Paragraph C on page B is
not always what transpires and misleads the resident. Facilities may have an agreement
with residents for the provision of pharmacy services. The SAA does not address this
issue and it is unclear as to whether or not these agreements can be obtained at
admission or need to be part of some protected “program flexibility” process. The
agreement is necessary so that services can be provided to the resident from the first -
day of admission. DPH needs.to clarify this issue. '
'Commenters: 121.10K, 121.10L, 121.10M.

Department Response The subject of the SAA (Form CDPH 327 (05/10)) addresses
the.requiréments of the court order and Writ of Mandate. Although the Department
appreciates the concerns expressed by the commenter, the comments concerning
paragraph V are outside the scope of this rulemaking.

X. Comment: In VIII. Personal Property and Fund, there is inconsistent use of the
provisions of HSC Section 1599.60 et. seq. It appears that DPH chose some provisions
in HSC 1599.60 et. seq. such as theft and loss to be included in the SAA and eliminated
others such as arbitration. What is the basis for DPH decision? As a whole the SAA
lacks consistency. -

Commenters: 121.10P, 125.14A. -
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Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
. the requirements of the court order and Writ of Mandate. Although the Department

" appreciates the concerns expressed by the commenter, the comments concerning
paragraph VllI are outside the scope of this rulemaking.

Y. C.omment:Jn XI. Facility Rulesrand Grievance Proced.ure‘s, if is recommended that
DPH conform these procedures to HSC Section 1599.61(b).
Commenters: 121.10R, 125.17.

Department Response: .The subject of the SAA (Form CDPH 327 (05/10)) addresses

. . the requirements of the court order and WVrit of Mandate. Although the Department -

appreciates the concerns expressed by the commenter, the comment concerning
paragraph Xl are outside the scope of this rulemaking.

Z. Comment: In XII. Entire Agreement, the provision that this agreement supersedes
any prior agreements or understandings regarding admission is unclear. HSC Section
1599.65 allows for a modification process for a resident being readmitted to a facility
where previously executed agreement exists. This provision is inconsistent with that -
section. Must the facility execute a new agréement for readmitted residents?
Commenters: 121.108, 126.18A. . = ,- - ' :

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the reguirements of the court order and Writ of Mandate. Although the Depariment
appreciates the concerns expressed-by.the commenter, the comments regarding
paragraph Xl are outside the scope of this rulemaking. - e

AA. Comment: In |l Identification of Parties to this Agreement, under the "Definitions”
section, there is language which states that "You may designate a person as your
Representative at any time." [sic] Under current law, certain individuals.are not
allowed to designate a Representative. For example, if the individual has been

c conserved or if the individual is a parolee, the law would preclude this. This

language should be clarified to state that "Except as provided by current law, you '
may designate a person as your Representative at any time." ‘
Commeriter: 125.08A. o a

Department Response: Since the language contained in the agreement, “To the

- extent permitted by law, you may designate a person as your Representative at any
time,” was approved at a prior rulemaking, the comment is outside the scope of this

-rulemaking. o T -

'AB. Comment: In the next paragraph, the Department includes the first in a series
_of proposed language regarding advance health care directives. These provisions
about advance directives are not required to be.in the Admission Agreement and, in
fact, the information a resident would need to execute an advance directive is usually -
.provided with other materials given to residents on admission. :
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More specifically, the proposed SAA regulations state: "If you do not know how to
prepare an Advance Health Care Directive and wish to prepare one, we will helpyou
find someone to assist you in doing s0." Section 4677 of the Probate Code prohibits a
licensee from requiring (or prohibiting) the execution of an advance directive as a
condition for adrhission to.a facility, and Section 1599.73 specifically states that "After -
admission, the facility shall encourage residents having capacity to make healith care
decisions to execute an advance health care directive in the event that he or she
becomes unable to consent for disclosure.” Therefore, the proposed regulatory
language, should be eliminated. g

Commenter: 125.09B, 126.04.

. Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department
appreciates the concerns expressed by the commenter, the comments concerning
Advance Health Care Directives in paragraph lll are outside the scope of this’
rulemaking. ' '

~ AC. Gomment: The proposed language in the third paragraph of Section IV of the
proposed SAA states: Violations of state laws and regulations identified above may

- subject our Facility and-our staff to civil-or criminal proceedings. You have the right
fo voice grievances to us without fear of any reprisal, and you may submit complaints- .
or any questions or concerns you may have about our services or your rights to the
local office of the California Department of Public Health, Licensing and

. Certification District Office _ , or to the State Long-Term

..Care Ombudsman (see-page- 1-for contact infermation).. - -~ - .- -or o

This language is not required to appear in the body of the Admission Agreement.

.- Rather, Section 1599.2 of the Health and Safety Code requires that these "advisory" .
statements appear in the preamble or preliminary statement on documents informing

residents of their rights. As a result, this language is only appropriate at the beginning
of Attachment F. Placing it in the text.of the Admission Agreement is contradictory to
current law, as well as inflammatory-and offensive. : -
Commenter: 125.10. ‘

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
t\he requirements of the court order and Writ of Mandate. Although the Department -
* appreciates the concerns expressed by the commenter, the comments concerning th
language in paragraph IV are outside the scope of this rulemaking. = .. '

AD. Comment: In the paragraph directly before "A. Charges for Private Pay
Residents," under V. Financial Arrangements, there is language in bold, capital
letters, that states: o ' :

YOU SHOULD BE AWARE THAT NO FACILITY THAT PARTICIPATES IN THE
MEDI-CAL PROGRAM MAY REQUIRE ANY RESIDENT TO REMAIN IN
PRIVATE PAY STATUS FOR ANY PERIOD OF TIME BEFORE
CONVERTING TO MEDI-CAL COVERAGE. NOR, AS A CONDITION OF
ADMISSION OR CONTINUED STAY IN SUCH A FACILITY, MAY THE FACILITY -
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REQUIRE ORAL OR WRITTEN-ASSURANCE FROM A RESIDENT THAT HE OR
SHE IS NOT ELIGIBLE FOR, OR WILL NOT APPLY FOR, MEDICARE OR MEDICAL
BENEFITS. ' ‘ ‘ ’

This language does not align itself to the wording required by state statute. Section
. 1590.69 of the Health.and Safety Code requires the following language: .

NO MEDI-CAL CERTIFIED FACILITY MAY REQUIRE AS A CONDITION
OF ADMISSION, EITHER IN ITS CONTRACT OF ADMISSION OR BY
ORAL PROMISE PRIOR TO SIGNING THE CONTRACT, THAT A
RESIDENT REMAIN IN PRIVATE PAY STATUS FOR ANY SPECIFIED PERIOD OF
TIME. : .

Becauseé the statutory language is deemed to be drafted in "plain language,” we .
recommend that the Standard Admission Agreement adopt the exact wording, -or
.as close to it as possible, required by statute. In addition, the requirements of
Section 1599.69 only apply-to Medi-Cal certified facilities. To the extent that a
. facility is not Medi-Cal cettified (for example, a skilled nursing facility that is part of a
Continuing Care Retirement Community), the facility should be allowed "program
flexibility" to exclude this provision from their Admission Agreements, which is
consistent with current law. o .

Commenter: 125.11B.

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate, Although the Department

appreciates the concerns expressed by the commenter, the comments concerning the
language quoted from paragraph V are outside the scope of this rulemaking. '

AE. Comment: The language in Subsection A-of Section V of the SAA refers to
attachments B-1 and B-2 in which the facility is supposed to include a description of
(required and optional) services and supplies for both private pay and privately
insured residents. CAHF is concerned with the reference to "privately insured .
Residents" as there is a difference between services and supplies that are provided to
residents who have private insurance through a managed care plan that the facility has
a contract with and for residents who have health insurance coverage through a plan
that the facility does not have a contract with. We suggest that another attachment be
available for the facility to include the services and supplies for any "contracted"
health maintenance organization. ' oo
Commenter: 125.11C.

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses

. the requirements of the court order and Writ of Mandate. Although the Department

" appreciates the concerns expressed. by the commenter, the comments concerning the
language contained in section A of paragraph V are outside the scope of this
rulemaking. ' ' N

AF. Comment: The language in the second paragraph in Subsection C of Section V,
states: o C ‘
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If you are entitled to benefits under Medi-Cal, Medicare, or private insurance, and if we
are a participating Provider, we agree to accept payment from them for our basic
daily rate. This language is not required by law, noris it an essential contract term. It
doesn't address that payment of Share of Cost, co-pays and deductibles are required. It
should be eliminated. : .

Commenter: 125.11D.

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department '
appreciates the concerns expressed by the commenter, the comments concerning the
language quoted from paragraph V are outside the scope of this rulemaking. '

" AG. Comment: In V. Financial Arrangements, we request the foIIow'ing'changes:'Ydu
should note that Medi-Cal, Medicare, or other insurance pavors will only pay for
covered supplies and services if they are medically necessary. H-Medi-Cal-

The language that we recommend to be eliminated above is necessary in -
recognition of the practical operational functions a facility performs. First, the draft
language does not recognize or anticipate that decisions regarding medical necessity
impact more than just Medi-Cal program beneficiaries or that such determinations may
be appealed. . ' : . . : L
Second, there are common instances where a certain pharmaceutical agent will be
‘denied and a facility might be able to work with the attending physician to prescribe

. the-génerie:version, or other-equivalent medication;-that. would qualify.for payment.

coverage. The language DPH proposes is too prescriptive and is not required to be
part of the Standard Admission Agreement, and, therefore, should be eliminated.
Commenter: 125.11E. - . ‘

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department
appreciates the concerns expressed by the commenter, the comments concerning the
language quoted from paragraph V are outside the scope of this rulemaking.

AH. Comment: In E. Payment of Other Refunds Due to'You, under V. Financial
Arrangements, DPH has included language to require facilities, within 14 days after a
resident has been discharged, to provide a refund of any "other refunds, such as
unused advance payments the resident may have made for optional services not
covered by the daily rate." This 14 day refund time line is not required by law. More
importantly, however, DPH does not have the authority to take a statutory requirement
that is applicable to one concept and extend it to another area simply because "the
Department believes it is'a reasonable interpretation of Legislative intent.”
Administrative agencies have only such powers as have been conferred on them,
expressly or by implication, by constitution.or statute. (Fredig v. State Personnel
Board, 71 Cal.2d 96 (1968).) When an administrative agency acts in excess of or in
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violation of the powers conferred upon it, its action thus taken is void. (/d.) This
language, therefore, must be eliminated.
Commenter: 125.11F.

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department
appreciates the concerns-expressed by the commenter, the comments concerning
subparagraph E. of paragraph V are outside the scope of this rulemaking.

~Al. Comment: To be consistent with current law, CAHF réquests the following changes

to the last paragraph in this section, paragraph VI, as follows: .
Except in an emergency, if you are involuntarily- transferred or discharged against
your-wishes, we will provide fransfer and discharge planning as required by law.
This is another. example where DPH has omitted statutory language and has
changed-the meaning of a requirement. ' :

Commenter: 125.12G.

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department ’
appreciates the concerns expressed by the commenter, the comments concerning the
last paragraph of paragraph VI are outside the scope of this rulemaking.

AJ. Comment: CAHF fequésts the following changes to the second paragraph'of the
DPH proposed regulatory language of paragraph VII.: S

If-Medi-Gal is-paying for-your care, then-Medi=Cal will-pay for up-to.seven.days for us to -

hold the bed for you. If you are not eligible for Medi-Cal and the daily rate is not
covered by your insurance, then you are responsible for paying $ ___foreach
day we hold the bed for you. You should be aware that Medicare does not cover costs
refated to holding a bed for you in these situations. . ‘

We recommend eliminating the blank left open to designate an’amount to be

charged to the resident. As an alternative, we would recommend that the phrase "the
daily rate" replace the language proposed for elimination above. :
Commenter: 125.13A. L :

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department
appreciates the concerns expressed by the commenter, the comments concerning
paragraph VIl are outside the scope of this rulemaking. C

AK. Comment: CAHF requests elimination of the fourth paragraph in this section,
paragraph VIl, as follows: :

8/32011 ‘ " Page 31 of 33
DPH 05-022




DPH 05-022
- 2/28/2011

This language is not required to be included in the Admission Agreement. ltis a
federal requirement that only applies (1) to Medi-Cal certified facilities, and only (2) if.
the resident's hospitalization leave exceeds the seven day bed hold period. The federal
law requires that this language be established in facility policy, which can be provided
to a resident at the time of transfer, along with the notice of the rights to a bed hold
required pursuant to Section 1599.79 of the Health and Safety Code. Therefore, we
request that this language be gliminated. T

Commenter: 125.13B. '

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court ofder and Writ of Mandate. Although the Department -
appreciates the concerns expressed by the commenter, the comments concerning
paragraph VIl are outside the scope of this rulemaking. , : :

. AL. Comment: The following changes shéuld be made to the first paragraph of this - :
section, paragraph VIlI, as follows: - ' S
‘Our Facility has a theft and loss preyention program as required by state law. Atthe

* This language is not required to be included in the Admission Agreement. Further, by
including the language above, the DPH has made this statement a contract term for
which a facility may incur additional liability for the alleged failure fo provide facility
policies and procedures, based on a breach of contract theory. CAHF objects to the

creation of this additional contractual-obligation on-facilities; especially-when-there . -

has been no further clarification that facilities will be able to request that residents sign

- a form-acknowledging the information and materials that they receive during or after the
admission process. Therefore, the language should be eliminated. ‘
Commenter: 125.14B.

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses -
the requirements of the court order and Writ of Mandate. Although the Department
appreciates the concerns expressed by the commenter, the comments concerning
paragraph VIil are outside the scope of this rulemaking. '

. ‘AM. Comment: CAHF recommends the language in this section, paragraph IX,
referring to photographs be eliminated. This language is not required to be included
in the Admission Agreement. While this language describes a provision that is ,
arguably essential from a practical perspective, it is not a duty that Section 1599.80
requires to be included in the Agreement As an alternative, the Admission Agreement
should contain a separate attachment in otder for the resident to give written consent
to be photographed.

. Commenter: 125.15.

~Department Response: The subject of fhe SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department
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appreciates the’r concerns expressed by the commenter, the comments concerning
paragraph IX are outside the scope of this rulemaking. . :

AN. 'Commeni: CAHF requests the following Ian'guage: GENERAL TERMS

A. Complete Agreement: This Agreement along with all of its attachments is
_the only agreement between the parties. o ‘ ,
B. invalid Provisions: If any provision of this agreement is invalid, the '

remaining provisions shall remain in full force and effect.
C. Waiver: The Facility's acceptance of a partial payment oh any
occasion does not constitute a continding waiver of the payment requirements
of this Agreéement or otherwise limit the Facility's rights under this Agreement.

D. Force Majeure: If either party is prevented from performing its obligations -

under this Agreement by Force Majeure, then such performance is excused so
"long as the Force Majeure remains in effect. :

E.. Captions and Headings: All captions and headings are for convenience -
purposes only and have no independent meaning. .
F. Construction and Jurisdiction for Disputes: This Agreement shall be

construed according to the laws of the State of California and any legal action
sshall be filed in the judicial jurisdiction where the facility is located.

G. Attorney's Fees: If any legal action is commenced to enforce the
provisions of this Agreement, the non-prevailing party shall pay to the-
prevailing party reasonable attorney's fees and costs.

H. No Assignment: The resident may not assign or otherwise transfer
his or her interests in this Agreement. ' » ' -
-Commenter: 125.18B:- .

Department Response: The subject of the SAA (Form CDPH 327 (05/10)) addresses
the requirements of the court order and Writ of Mandate. Although the Department
appreciates the concerns expréssed by the commenter, the comments concerning
paragraph XII are outside the scope. of this rulemaking. :

AO. Comment: The SAA regulations should mandate “certain components that must be
present in every contract of admission, and then provide an opportunity for facilities to
either alter those provisions or to add additional provisions that meet the needs of that
facility’s operations.” ,

Commenters: 104.04, 105.04, 106.04, 107.04, 108.04, 109.04, 110.04, 111.04, 112.04,
113.04, 114.04, 115.04, 116.04, 117.04, 118.04, 119.04. S :

Department.Response: The proposed rulemaking only addresses the requirements of
the court order and Wit of Mandate. Sections 72516 and 73518 were promulgated.in a
previous rulemaking. The comments concerning the first sentence of subsection (d) of
these sections are outside the scope of this proposed rulemaking.
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Adde-ndum"lV: Summary and Response -
To Comments on the Regulations
(15-Day Comment Period)

1. Court Order

2. Authorization for Disclosure .

3. Room to Room ahd Other Transfers

A. Comment: The change made to resident room changes violates law by

" including language that prohibits the transfer of a resident from one bed in a

- dually-certified facility to another bed in that same facility, and has given the
resident a contractual right to refuse transfer. Federal and state faws do not .
provide what DPH claims they do. Federal law grants to residents the right to ~
refuse transfers from a portion of the facility that is solely certified for Medicare to
a portion of the facility that is not certified for Medicare, and vice versa. The SAA
does not reflect this narrow prohibition. Commenter believes that it is DPH'’s
position that if a facility participates in the Medicare and Medicaid programs, all

" portions of the facility are deemed to be dually certified. As a result, the revisions

of the SAA are contrary to federal law and otherwise arbitrary and capricious.

- Commenter: 8.4. . : '

Department Response: The Departmenf explained in its respons’éé to comments

. on the-45-day filing-that it based its use-of the language-on the requirements of . . ...

federal law. If a facility is either dually certified with some beds certified only for
Medi-Cal, or certified only for Medicare with other beds for residents paying
privately, the resident has the right to refuse a transfer from a bed not certified for
Medicare, whether it be certified for Medi-Cal or not certified, to a bed certified for
" Medicare, and vice versa. If a facility is dually certified and all of the beds are
certified for both Medicare and Medi-Cal, all of the beds would therefore be
certified for Medicare, so any transfer would be from a Medicare bed to a
Medicare bed. The statement in the Standard Admission Agreement (SAA) that a
resident has the right to refuse the transfer if the purpose of the transfer is to move the
. resident to or from a Medicare-certified bed is accurate. o

B. Comment: There is no reference in the "Supplement to the Statement of
.Reasons" to state law, which is clear on this point. Specifically, Welfare and
Institutions Code Section 14124.7 deals with the issue of prohibiting room-to-room.
transfers based on a resident's changing payment method from private pay or
Medicare, to payment from Medicaid. The statute provides exceptions for room
changes from a private room {0 a semi-private room and states: "Nothing in this section
shall limit a facility's ability to transfer a resident within a facility, as provided by law,
because of a change in a resident's health care needs or if the bed retention would
result in there being no available Medicare-designated beds within a facility." As a

© 8/3/2011 " Page10f11
DPH 05-022 '




DPH 05-022
5/16/2011

reéul’c, the revisions of the SAA are contrary to state jaw and otherwise arbitrary and

_ capricious.

Commenter: 8.4.

Department Response: As noted in Addendum 2,' commenter ignores the

. concluding paragraph, (d), of section 14124.7 of the Welfare and Institutions

Code which states, “(d) This section shall be implemented only to the extent it does |
not conflict with federal law.” .

4. Voluntarily Leaving the Facility

A. Comment: The Department has still not addressed the patient who lacks capacity,
has no responsible party, and wanders out of the facility. The first paragraph of this
section would make it seem that there are only two reasons for not discharging the
patient, an involuntary commitment, and the consent of the responsible party. to retain-
the patient in the facility. It would seem otherwise the facility is in violation of this
provision for the wandering patient who lacks the capacity to make decisions and has -
no other responsible party. Capacity determinations are often unreliable and lone
doctors, acting without a universal standard of measurement, should not act as final
arbiters of a patient's capacity. Federal and state laws protect the right of all citizens,
including nursing home residents, to determine their residence and control their health
care decisions. Until a person has become declared incompetent by a court of law, he

" - remains Iegally able to direct his own affairs. A resident’s decision-making capacity and

right to leave a facility without advance notice is a complicated, fact-specific, medical-

" |egal determination, which cannot be reduced to a geheral statement. Commenter

recommends removal of the entire clause to prevent misstatements regarding residents’.
rights and would be particularly appropriate since the judge in Parkside v. Shewry
specifically approved a complete redaction (March 11, 2008 Transcript, page 19).
Commenters: 6.6 and 7.1. : . 4 '

Departmeht Response: The Department will reword the p‘arag_raph to remove the

" language concerning a resident’s right to leave the facility at any time.

B. Comment: The first paragraph of Section VI continues to be problematic and does
not comply with the court’s order that found this provision to be arbitrary, capricious and
unreasonable. All parties, including DPH counsel, agreed that this section should be

“stricken entirely from the SAA. The latest changes seem fo be much worse. The

Department did not eliminate language discussed at the March 2008 hearing that would
be inoperable and unfawful. DPH remains in contempt of the Court's ruling. Either the
section must be stricken from the regulations or be rewritten to comply with the Court's
Order and writ. The following changes are recommended: '

umess_ye:gphaye_beenmwkumﬂy—eemm#ed—te—the—faﬂh% [Y]lou may
discharge from leave our Facility at any time without prior-notice to us.

However, discharge planning is important and the Facility encourages you
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to give us reasonable notjce to be able to contact your attending physician
- to help you arrange any home care or other services you may need. ff-the

; . ] ~We will help
arrange for your voluntary discharge or transfer to another facility. ‘
Commenters:6.6 and 8.3. . '

Department Responseé: The Department will reword the paragraph to remove the -
language concerning a resident’s right to leave the facility at any time. :

5. 3rd Party Liability

6. Posting

A. Comment: The new provision in the third paragraph that anyone can review
complaint investigation reports is premature and lacks statutory authority. The
Department states that the provision is required by the federal Patient Protection and
Affordable Care Act, section 1395i-3(d)(1)(C) and 1396r(d)(1)(V). The State has not
adopted this federal legislation and the federal goverriment has yet to issue-regulations
in this area or provide the "guidance” or “successor form” mentioned in the legislation.

" The statement, as written, is not thé same as the statement in the federal Patient

. Protection and Affordable Care Act which reads “...have reports with respect to any
surveys, certifications, and complaint investigations made respecting the facility during .
the 3 preceding years available for any individual to review upon request.” The phrase
“with respect to” recognized that, unlike the survey and certification reports, there is no
guidance, process, or forms which protect the medical information and the patient’s
identity for complaint reports. The current provision. would violate federal HIPPA (sic)
laws and State Civil Code Section 56.10 that protects the confidentiality of patient
information. ' C
Commenter: 6.5,

' Department Response: Section 1599.61(a) of the Health and Safety Code (HSC)

. requires that the SAA comply with all state arid federal laws. The Patient Protection and
Affordable Care Act, contained in sections 1395i-3(d)(1)(C) and 1396r(d)(1)(V) of Title
42 of the United States Code, is federal law, and the SAA must comply with it. As they
must do when they make copies of documents containing confidential information
available to persons who are not authorized to view the information, facilities will need
to ensure they redact any information the release of which would violate state and/or
* federal confidentiality requirements. - '

" 7. Security Deposit Re‘ftinds

8. Program Flexibilit
A. Comment: The SSOR states that the regulaﬁons are to become operative‘six
months from filing with the Secretary of State and that the Department will respond fo a
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facility’s request to alter the SAA within 60 days of the date received. Recent data

~ received by the commenter indicates that the percentage of complaint investigations °
‘completed within 90 days shows that DPH only completes 70 percent of its skilled
nursing facility complaint investigations within the 90-day timeframe. The SAA should be
amended to state that if a request is not acted upon within 60 days, the request is
automatically approved. - -
Commenter: 8.2.A. : -

Department Response: The Department must direct a facility to modify the SAA, not
approve a facility's request for modification. As the Department does not believe that it-
will need to visit facilities to respond to their requests, the Department believes that
responding within 60 days is reasonable. '

B. Comment: The process outlined by DPH to respond to a facility's request to alter
the SAA within 60 days is clearly biased against enabling a facility to obtain the
necessary approval from DPH and the guidelines do not comply with the court’s
mandate that the Department adopt program flexibility guidelines that will prevent .
facilities from being exposed to increased liability in violation of HSC 1599.61(g). .

. Commenter: 8.2.B. : ' - :

Department Response: The Department does not uriderstand how a 60-day response
time shows bias against facilities, and commenter does not explain the basis for this
‘assertion. The Department believes that allowing a facility to explain why a provision or
lack thereof would create a new cause of action fulfills requirement that faciiities not be
exposed to increased liability. - -' S

C. Comment: The Department re-issued revised regulations that adopt time frames in
HSC 1276 and go beyond the guidance in Section 1276 to make a request for alteration
of the SAA much more onerous that what would have been required under the program
flexibility statute. The requirement for the facility to “identify the specific language in the
Standard Admission Agreement that the facility is unable to employ” assumes thatthe -
facility will be deleting or altering sections of the existing SAA and does notallow a..
facility that wants to add a contract provision that is common for any other business in
California. There is no language in the proposed SAA that can be identified that the. '
facility would be unable to employ, yet to meet the proposed guidelines to even make a -
request to include language in compliance with HSC 1599.83 the facility would have fo

" meet the “unable to employ” standard first, which makes the standard of the guidelines
arbitrary and capricious. It does not prevent the process for altering the SAA from a
haphazard implementation. ’

Commenter: 8.2.C.

Department Response: The Department will add the phrase “and/or” to subsection
(b)(2) of sections 72516 and 73518 of title 22 of the California Code of Regulations (22
CCR) to clarify that facilities may request that the SAA be modified by appending
language to it without needing to identify language they would like removed.
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D. Comment: The requirement for “substantiating evidence” is more insufficient than
the Department’s first guideline. The language in the guideline creates & standard of
“impossibility” and does not reflect the business realities of operating facilities of
differing sizes, in differing geographic locations, with a variety of patient populations, a
variety of business experiences. The language should instead incorporate real
guidelines and recognize a fair process for approving requests to modify the SAA, as
‘long as those requests can be supported by a business need or a term that is
authorized by law. : ‘ :
Commenter: 8.2.D.

Department Response: The Legislative intent in requiring the Department to adopt a
Standard Admission Agreement was that it be used statewide for all admissions to
skilled nursing facilities, intermediate care facilifies and nursing facilities. The
Legislature authorized the Department to direct facilities to modify the agreement; this
limited authorization was not given to permit the Department to undercut the Legislative
intent by directing modifications that were not absolutely essential. The Department
believes that it must require substantiating evidence from a facility to enable the
Department to ensure that any directions for modifications of the agreement that it might
direct accord with and conform to the Legislature’s intent in enacting the statute.

E. Comment: An example of the “impossibility” standard'is the provision which only
works for SNFs specifically designated under law as a Special Treatment Program for -
transfers and discharges. There are several general contract provisions that facilities
would want to request that stand-a high probability of being rejected because the
guideline requires the facility to show gvidence that it cannot operate if the modification

~ was not approved by DPH. These include provisions in a “General Terms” section of the
SAA. The HSC 1599.61(g) and the Court's Writ and Order require the Department to
establish guidelines to ensure that the SAA and the process for requesting amendments
is implemented in a way that does not subject them to increased liability. '
Commenter: 8.2.E. o :

' 'Department Response: See .respcnse to comment 4.B.

F. Comment: The SAA misinterprets the Court Order, Writ and discussion at the March
2008 contempt hearing, in which the judge stated that the Order and Writ required
guidelines and timetables to protect facilities from being subjected to increased liability
as required by HSC 1599.61(g) and the Department’s Return blatantly failed to establish
those guidelines and timetables. Facilities should be allowed to include provisions that
limit the exposure they have to litigation by providing information about care and service
up front within the contract terms. Caregivers could read the terms and conditions upon.
which care will be provided in this setting. B B .
Commenter: 8.2.F.

Departm'ent Response: Nothing prohibits a facility.from providing such information at
the time a resident is being admitted to the facility as long as it is not part of the SAA or
is not required to be signed as a condition of admission to the facility. . | :

" 8/3/2011 - Page 5 of 11
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G. Comment: ‘The proposed language creates more exposure to increased liability for
facilities because of the way the SAA handles the use of arbitration agreements.
Studies have suggested that arbitration reduces defense costs and indemnity paid per
claim. The SAA does not prevent the facility from offering the arbitration agreement
during the admission process but does prohibit it from being an attachment to the SAA
which is contrary to HSC 1599.81. o

Commenter: 8.2.G.

Department Response: HSC § 1599.81 is permissive and does not require that
arbitration agreements be attachments to the SAA. Allewing the facility to offer the -
~ agreement during the admission process will eliminate any possibility of increasing a
facility’s liability because of the lack of ability to discuss arbitration with prospective
residents. . - .

H. Comment: A Facility Should Notify Residents and the Ombudsman Program of
Any Request to Alter the Standard Admission Agreement. The SAA has been

- created to benefit and protect consumers, and they should be notified whenever a -

. facility proposes fo alter the terms of the standard agreement. This notification will give
residents and their representatives an opportunity to register their opinions with the
Department prior to the Department's ruling on a facility's request. ‘
Commenter: 7.4 o ' ' ‘

-Dep'artment Responﬁ:e: Th.e_ Department does not believe it would be able to
provide a timely. response to a facility’s request if it needed to await input from
residents and the ombudsman. . : ' :

9. General

'A. Comment: Disagree with the Depariment's comments in the SSOR that informed -
consent is referenced in Section 72527 already incorporated in the agreesment as
Attachment F. There is no reference to informed consent. The references are to “be(ing)
fully informed and consent, but does not reference “informed consent” which is a
completely different legal concept. In addition, Section 72528 clearly is not meant to be
a patients’ right section. In the current regulatory structure, it follows the patient rights
sectiori and is appropriately titled Informed Consent Requirements. If the Department
had thought it was a patients’ right, they would have added it to the patients’ right '
section. In addition, this section clearly begins with the words ‘It is a responsibility of the
 attending licensed healthcare provider ..." and continues with responsibilities of the
provider and healthcare practitioner. There is no statutory authority for making this
section a patient right and to do so would cause confusion. B

Commenters: 6.7 and 8.5. :

Department Response: As explained in the Second Supplemental Statement of-
Reasons, the Department has decided to eliminate 22 CCR §§ 72528 and 73524 from
Attachmerit F. - ) o .

832011 Page 6 of 11
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B. Comment: Commenter expressed disappointment that the implementation of the

' - regulations would be delayed an additional six months from when the regulations are

adopted and urges the Department to finalize the regulations as soon as possible t6 -
avoid additional delays. L ' '
Commenter: 7.5. -

Department Response: The court in the Parkside case indicated that "it believed a six-

month delay was. justified to enable facilities to prepare for implementation and request

modifications of the SAA.

C. Commeht: The APA requires the administrative agency promulgating regulations to
state both the objectives and purpose of the rulemaking. The *March 17, 2011” notice -
SSOR states the proposed changes include information resulting from comments

received during the 45-day comment period, with thanges being made not only to try to

come into compliance with the Parkside litigation, but fo also. bring new changes into the
regulatory package that were not part of the stated objectives and purpose of the -

original 45-day comment period. This is a violation of the APA. The clearest examples

. include the addition of Section 72528 and 73528 to the Resident Bill of Rights and the

new language requiring facilities to keep survey, certification and complaint investigation
reports for the past three years and to make those reports available for anyone to
review upon request. :

~ Commenter: 8.1. .

.. Department Response: See the"re'sp.onses to comments 8.A. and 9.A.

D. Comment: Commenter states that the change to Section 72516(b) that replaces
“prior written authorization” with “unless.directed to do so by the Department” broadens
the method of communication that may occur between the Department and the provider.
Besides offering a more expedient means of communication, it increases the possibility
of miscommunication. Commenter states that the SSOR did not provide an explanation
for this change and recommends its removal.’ o

Commenter: 6.1. '

Department Response: As the Depaﬁment was quoting language from the statute, it

'did not helieve any additional explanation was required.

E. Comment: Commenter questions the necessity for the lariguage “create a hew

" cause of action against the facility related to compliance ..." in Section 72516(b)(4) as

there may be other valid reasons why the specific language cannot be used, such as
disruption of care, special resident circurstances, inability of the resident to
comprehend the language, and subject area to a service provided by the SNF.

* Commenter: 6.2.
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Dehértment Response: The Department believes the facility could justify a request for
the type of modifications noted in the comment by providing evidenice that the
' modification was needed because of some unique aspect of the facility’s operation.

" E. Comment: Commenter recommends that Section 72516(b)(4) be amended to add a
period after “facility’s operation” in the third line with the removal of the rest of the
sentence and that the following sentence be added for clarity:

The request should show how the current language in the standard admission
" agreement would affect operations and how the proposed new language would
- resolve the problem. - N
Commenter: 6.3. : '

Department"'Response: The Department believes the regulation needs to address the
potential for additional liability. The Department doubts that affecting operations would

be a unique enough situation to warrant the Department directing that the agreementbe - -

modified. .-

G. Comment: Commenter is confused by the last statement at Section 72516(d) “This
section shall become operative effective six months after the date it is filed with the
Secretary of State and asks if it refers to subsection (d) only or fo the entire

. implementation of the SAA as the court required. Commenter suggests that the words
“This section” be changed to “The Standardized Admission Agreement.”

Commenter: 6.4. ' ' :

Department Response: . The sentence in question specifies that the entire section
(72516 and 73518 respectively), not a subsection and not only the Standard Admission
Agreement, shall become operative six months from filing with the Secretary of State.

" H. Comment: Alternation of the Standard Admission Agreement Must Be Based
on Unique Facility Characteristics, and Must be Preceded By Notice to the
Community. Request modifications to Sections 72516(b) and 73518(b) as follows:

(b) Except to enter information specific to the facility or the resident in blank
spaces provided in the Standard Admission Agreernent form or its attachments, .
the licensee shall not alter the Standard Admission Agreement unless directed to
do so by the Department. A licensee wishing to receive direction from the

" Department that would enable the licensee to alter the Standard Admission . -
Agreement shall submit a request to the Department, and at the same fime .
provide a copy of the request to all current residénts, all authorized resident
representatives, and the local long-term care ombudsman. The request shall:
(1) include the identity: of the facility; _ ' . : ‘

in the Standard Admission Agreement that the

(2) identify the specific language in
facility is unable to employ; .
(3) identify the specific leeation-and language that is to be deleted, amended or
-appended to the form, and the location of that language; and, '
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(4) contain substantiating evidence identifying the reason that-the use of the
Standard Admission Agreefiiént without the requested madification would not be

_ The new cause of action in subsection (b)(4) must be deleted. The SAA has already
been exhaustively examined,-through the administrative procedures and litigation to
ensure it does not create any new cause of action. Otherwise, the regulations would
allow facilities across the state to re-open issues that have already been resolved,
forcing surveyors t6 adjudicate legal arguments which they are not trained to evaluate.
The benefit of the SAA being used by all nursing facilities would be destroyed if
individual facilities were authorized to. raise legal challenges to the agreement through
the pretense of a request to modify the agreement. The SAA should only be modified
when modification is necessary due to a facility’s unique characteristics. But there can
- pbe nothing facility-specific about whether the SAA creates a new cause of action against .
nursing facilities.’ '
~ Commenter: 7.3.

Department Response: The court required the Department to address the court’s
concern that something in the agreement might increase a facility's liability; this
language is designed to permit a facility to demonstrate that a provision either in the
agreement or.missing from the agreement would increase its potential liability. . -

10. Comments Outside the Scope of the Regulatory Filing

A. Comment: Four issues that remain subject to challenge if not appropriately
addressed through the regulatory process include: (1) DPH asserts that a “contract of
admission” includes all documents which must be signed by the resident or his or her
tepresentative at the time of, or as a condition of admission, and an arbitration
" agreement need not be signed as a condition of admission. DPH'’s conclusion that an
arbitration clause may. not be included as an attachment to the SAA ignores HSG
1599.81 and Code of Civil Procedures 1295. (2) DPH makes no attempt to show any
legal authorization to regulate the format of arbitration agreements. HSC 1599.61 does .
not grant DPH authority to regulate what DPH claims'to be outside the SAA. 3)
" Subsequent case law makes it clear that HSC 1599.81 requires that arbitration clauses
'be fashioned as attachments to the contract of admission. DPH doeés not have authority -
to preclude that they be utilized as attachments. (4) DPH asserted that the SAA does

not violate the Federal Arbitration Act (FAA) because they do not affect the

enforceability or arbitration agreements. The SAA invalidates any arbitration agreement
between a facility and resident which was either presented at the time of the SAA or
failed to meet the form requirements. The exclusion and arbitration agreements from the -
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SAA and the form requirements for arbitration agreements impact on the enfbr‘ceability
of arbitration agreerients in'violation of the FAA. : : S
Commenter: 8.2.H. ‘

Department Response: This comment is outside the scope of the regulatory filing.

B. Comment: The Legislature intended for arbitration clauses 1o be handled as
optional attachmenits to the contract of admission as plainly stated in HSC 1599.81(a)-

(d).

Commenter: 8.2.1.
Department Responée: This comment is odtside the écope of the regulatory filing. -

C. Comment: The language in the third paragraph of Section IV of the SAA is not
required to appear in the body of the SAA, HSC 1599.2 requires that these “advisory”
statements appear in the preamble or preliminary statement on documents informing
residents of their rights. The language is only appropriate at the beginning of

Attachment F. Placing it in the text of the SAA is contradictory to current law, as wellas
inflammatory and offensive. .

Commenter: 8.6.

Department Response: This:comment is outside the scope of the regulatory filing. .

 D. Comment: Fraudulent Misrepresentation of Finances is Not Grounds for
Involuntary Transfer/Discharge Under Federal Nursing Home Reform Law (Page 9 -
of the SAA): The following change is necessary on page 9 of the SAA at Section VI.

. Transfers and Discharges: ‘

The Nursing Home Reform Law (NHRL) allows involuntary transfer/discharge only for
specified reasons, and misrepresentation of finances is not one of those reasans. Even
if it did, HSC 1439.7 upon which the proposed language is based, permits an eviction
‘for misrepresentation of finances only if a series of other criteria have also been
satisfied. By purporting to allow eviction based on misrepresentation of finances alone,

the draft SAA misstates the criteria presented in Section 1439. ~ -
- Commenter: 7.2. '

Department Response: This comment is outside the scope of the regulatory filing.

E. Comment: Commenters were concerned that section 72516, as it applied to skilled
nursing facilities, would also apply to congregate living health facilities (CLHFs) because
of the provisions of HSC § 1267.13(n). : :

Commenters: 1,2, 3,4,5. :

8/32011 . " Page 10 of 11
DPH 05-022 .
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Department Response: This comment is outside the scope of the regulatory filing.

F. Comment: Commenters stated that there.is already a listing of patient rights that
must be presented to the patient/family (in addition to the hospice patient rights) as
designated in the Medicare COPs and inquire as whether the new regulation would
replace 72527 for CLHFs or would patient rights addressed in the new regulationbea -
third set of patient rights to be explained and signed by the patient/family.

Commenters: 1, 2, 3, 4, 5.

Department Response: This commént is outside.the scope of the regulatory filing.

8/3/2011 - - Page 11 of 11 -
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Addendum VI:.Summary and Response h
" To Comments on the Regulations -
. (Second 15-Day Comment Period)

1. Comments on Changes to the Regulation Text Made in ‘thel-Se'c'ond 15-Day
Filing. ' . .
No comments were received that addressed the scope of the proposed change to the .

regulation text mailed on May 26,2011.

2. Comments on Changes to the Standard Admission Agreer'ne_nt (SAA) Text
Made in the Second 15-Day Filing.

No comments were received that addressed the scope of the proposed changes to the
SAA malled on May 26, 2011.

3. Comments on Changes to the Text of Attachment F of the Standard Admlssmn
Agreement Made |n the Second 15-Day Fllmg

~ A. Comment: Commenters dlsagree with remioval of Title 22, Sections 72528 and

73524, from the attachment and believe-the deletion is based on misinterpretation. of

law. Commenters state the sections.are a direct extension of the right to informed

. consent established at Sections 72527(a)(5) and 73523(a)(5) for SNFs and ldentlfy

~ more specific right to information before psychotherapeutic drugs or physical restraints
are used. If the Department excludes these sections from the bill of rights, residents will
-not be informed ‘about their right to informed consent related to use of
psychotherapeutlc drugs and physical restraints. The federal Third Circuiit Court of
Appeals ruled that the Federal Nursing Home Amendments (‘FNHRA” 42 U.8.C. Sec.
1396r et. seq.) confer rights to all nursing home residents even though some of the

statutory sections do not include the word “right.” Commenters state that the court,
finding that the FNHRA was “replete” with rights- creatlng language, held that the entire
FNHRA, and not just the “resident nghts” portion of Section 1396r(c), conveys '

. enforceable resident rights. Grammer v. John J. Kane Reglonal Centers — Glen Hazel,

570 F.3d 520 (2009).

Commenters also believe that statements made in the Supplement to the Statement of
Reasons (SSOR) for the removal of Sections 72528 and 73524 should be deleted
because it implies that facilities are not responsible for meeting facility. obligations. The
commenters believe that the Department’s position that health care providers, rather
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than nursing homes, are required to comply with the requirements of these sections, =
has no merit. Sections 72528(c) and 73524(c) require facilities to verify that informed
consent has been obtained. The SSOR is-also at odds with All Facility Letters (AFLs)
11-08 and 11-31 that explain that the Department will enforce the facility verification
requirements in Section 72528 regardless of whefe an order for psychotherapeutic
drugs originated. 'In issuing the AFLs, the Department explained that it was purposefully
overturning underground regulations that it had issued on this subject in 1992.-
Commenters disagree that deleting the sections from the bill of rights will avoid
confusing residents. ‘

Commenters state that HSC 1599.61(d) requires the Departiment to consolidate and -
_develop one comprehensive Patient’s Bill of Rights” to be attached to the SAA.
Although HSC 1599.61(d) does not specifically address the inclusion of Sections 72528
and 73524, it does require that Sections 72527 and 73523 be included. In other '
instances the Department has. included rights in the comprehensive bill of rights that are
not listed in HSC 1599.61(d) but are referenced in Section 72527 and 73527 for
persons with developmental disabilities established at WIC Sections 4502-4505 and the
rights of persons admitted for psychiatric evaluation found at WIC Sections 5325-5326.
By including these rights, the Department correctly determined that rights referenced in
Sections 72527 and 73523 should be included in the comprehensive bill of rights. It
should apply the same principle in restoring Sections 72528 and 73524 to the bill of
rights. . S . . o .

Daniel Levinson, Inspector General for the U.S. Department of Health and Human
Services (HHS), declared that nursing homes are often giving “potential-lethal” 'A
. antipsychotic drugs fo residents in violation of their rights and federal safety standards. '
. His statement coincided with the release of an OIG report on antipsychotic drug use in
nursing homes which found that, among other things, 88 percent of residents on '
atypicai antipsychotics are diagnosed with dementia and receive them contrary to FDA
“pblack box” warnings. The Department's stance against informing nursing home
residents about their right to informed consent concerning the use of psychoactive
. drugs is troubling and has potentially far-reaching implications. Commenters urge the
". Department to retract its statements, correct the record, and restore Sections 72528
and 73524 to the bill of rights. :
Commenters: 36 and 38

" Department Response: The original co.mme'nt to the 45-day filing was outside the
scope of the regulatory filing. The Department erred by providing a substantive
response to it. Providing a patient with the information needed for fhe patient to give
informed consent to a treatment is the responsibility of the patient's health care
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practltloner lf the patlent is a reS|dent of a SNF or ICF the Department has a regulation -
in place, Section 72528 or 73524, to require that practitioners fulfill their responsibility to
facility residents. A facility may not be the entity responsible for obtaining informed
consent from a patient; this is uniquely the respornisibility of the individual practitioner.

“The facility's responsibility to ensure that a patient has provided informed consentto a

procedure is to verify that the practitioner obtammg informed consent has done what'is
required by 22 CCR Sections 72528 and 73524 This obligation is placed on the facility .
by subsections (a)(5) and (e)(1) of 22 CCR Sections 72527 and 73523. That this
obligation is emphasized by being repeated in 22 CCR Sections 72528 and 73524 does
not add fo the facility’s responsibility, and does not add any additional protections for
patlents other than that specified in 22 CCR Sections 72527 and 73523.

4. Comments OutSIde the Scoge of the F|Img '

A. Comment: The reguletlons state that the Department will respond to a facility's
request to alter the SAA within 60 days of the date received. This timeframe mirrors

. . what is required for program flexibility requests. The SAA should be amended fo state

that if a request is not acted upon within the 60- day timeframe, the request is

, automatically approved.

Commenters: 1.A,, 2.A., 3.A,, 4.A,5.A., 6.A., T.A, 8A, 9.A,10.A,, 11A 12A

14.A., 16.A.,17.A., 19.A,, 20A 21.A., 22.A., 23.A., 24.A., 25A 26.A., 27.A., 28.A.,
- 29.A.,-30.A:; 32.A,5-33.A.; 34.A, and 36.A. . ' : .

Department Response: This comment is outside the scope of the proposed.changes
mailed on May 26, 2011 and was addressed in Addendum IV., pages 3 and 4;
Comment 8. A

B Comment: The majority of reSIdents are willing to voluntarlly SIgn an arbltratlon
agreement when presented at the time of admission. Will the Department allow a
facility to alter the SAA to reflect the use of arbitration as one of the more common

_ pusiness terms and conditions used by the facility? What standard.is DPH going to use

to review my request to include an arbitration clause as an optional attachment fo the
SAA? How is the Department going to ensure that it does not arbitrarily deny requests
for such a provision? Will the Department take a look at current case law in this area -
and base its determination on what the law currently allows facilities to include? The
proposed SAA regulations must be rewritten to include a process and instruction
requiring that the regulations would clearly identify mandatory components that each
facility must include in every admission agreement. The regulations would clearly
identify. other components of the SAA that are optlonal and the Department should
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create a process that requires it to approve any additional addltlons/modlflcatlon toa

facility's SAA as long as those components do not conflict with other law or regulations.

Commenters: 1.B., 2.B., 3.B., 4.B., 5.B., 6.B., 7.B., 8.B,, 9.B,; 10.B,; 11.B., 12.B,,

. 14.B., 16.B,, 17.B., 19.B,, 20.B,, 21.B., 22.B., 23B 24B 258 268 27B 28B
30.B., 32.B., 33.B,, 34B andSSB

Department Response The comments regarding the use of arbltra’uon as a common
business term and condition and that an arbitration clause be handled as an optional
-attachment to the SAA were responded to in ) Addendum II., Comment 10.A., page 18,

- and Comment 10.H., page 21. The comment asking if the Departrment will review
current case law is outside the scope of this rulemaking. The statement that mandatory
components of the SAA should be identified was responded to in Addendum I.,
Comments 8.D., page 11, and 8.B., page 10.

C. Comment: The admissions process is the appropriate point in time to discuss
 arbitratiofi clauses. HSC requires that notification be given to the resident/responsible
party that states, in writing, that the decision to sign an arbitration agreement is
voluntary. Facilities are required to have the arbitration clause included as a separate

" document, requiring a separate signature, as an attachment to the admissions packet.

" Aresident has 30 days to change their mind and retract the agreement fo arbitrate
future disputes and has the right to challenge the-validity of an agreement to arbitrate in
cotrrt if they believe-it was procedurally or substantively flawed: '
Commenters: 1.E., 2.E., 3.E., 4.E., 5.E., 6.E., 7.E., 8.E., 9.E., 10.E,, 11.E., 12.E.,
14.E., 16.E., 17.E., 19.E., 20.E., 21.E., 22.E., 23.E., 24.E., 25.E., 26.E., 27.E., 28. E.,
30.E., 32.E., 33.E., 34.E., and 35.E. ' '

Department Response: This comment is outside the scope of the proposed changes
mailed on May 26, 2011 and was responded toin Addendum V., page 8, Comment
8.G. :

D. Comment: Will the Department take a look at current case law in the area of recent
court decisions related to the use of arbitration agreements and base its determinatiori
on what the law currently allows facilities to include? The Legislature intended for
arbitration clauses to be handled as optional attachments to the contract of admission.

* as plainly stated in HSC 1599.81(a)—(d). Subsequent case law makes it clear that HSC
1599.81 requires that arbitration clauses be fashioned as attachments to the contract of
admission. On April 27, 2011, the U.S. ‘Supreme Court decided AT&T Mobility LLC v.
Concepcion which upheld the doctrine that the Federal Arbitration Act (FAA) preempts
individual states from enacting rules that stand as an obstacle to the accomplishment of
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‘the FAA's objectives — i.e., to.ensure the enforcement of arbitration agreements
according to their terms so as to facilitate informal, streamlined proceedings.
Commenters: 1.F., 2.F., 3.F., 4F, 5.F., 6.F, 7.F., 8.F, 9.F., 10.F,, 11.F., 12.F., 14.F.,
16.F., 17.F., 19.F., 20.F,, 21.F., 22.F,, 23.F,, 24F 25.F., 26.F,, 27F 28F 30.F,,
32.F., 33.F,, 34.F,, and 35.F.

Department Response: The comments on current case law are outside the scope of
this rulemaking. :

E. Comment: The assertion by DPH that the SAA does not violate the FAA because
the SAA regulations do not affect the enforceability of arbitration agreements is

incorrect. In the U.S, Supreme Court decision in AT&T Mobility LLC v. Concepcion, the '

. doctrine was upheld that the FAA preempts individual states from enacting rules that
stand as an obstacle to the accomplishing the FAA's objectives to ensure the
enforcement or arbitration agreements according to their terms to facilitate informal,
streamlined proceedings. The regulations constltute an obstacle toward arbitration and
* the.Department has an obligation to analyze the regulafions in light of this new case Iaw
to determine whether the regulations were lawful. The language in the regulations and
. HSC 1599.81 and 1430(b) is preempted in view of the AT&T Mobility decision. These
laws single out and discriminate against arbitration on a basis that is not at all equal to
" how contracts are enforced. Will the Department take a look at current case law in this
area and base its: .determination on what-the law currently-allows facilities to- include?
Recommend the Department review current case law and determine whether certain
portions of the SAA that create obstacles to the enforcement of & valid arbltratlon
agreement are preempted by the Federal Arbitration Act.
Commenter: 29.E.

Department Response This comment on arbitration agreements is outside the scope
of the proposed changes mailed on May 26,\2011 as stated above for Comment M.

F. Comment: The revised regulations did not meaningfully address the court’s
mandate requiring that the Department provide guidelines and time tables for seeklng
program flexibility to prevent facilities from being exposed to increased liability, in _
violation of HSC 1599.61(g). Commenter requests that Section 73518(b)(4) be modified
to include “potential for deficiency or citation” in place of “cause of action” and that the.

. SAA be amended to state that if a request for change is not acted upon within the 60-
day time frame, that it be automatically deemed approved '
Commenter: 37
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Department Response: Proposed amendments fo sections 72516(b) and 72518(b)
establish guidelines and time tables by which a facility may request the Department to
direct that an SAA be altered. Regarding increased liability, the depariment responded
in Addendum 1V, page 4, Comment 8.B., and on pages 8 and 9, Comment 9.H., that the
proposed amendment is wiitten to permit a facility to demonstrate that-a provision either
. in the agreement of missing from the agreement would increase its potential liability.

G. Comment:: Commenters forwarded concerns previously received during the 45-day
" comment pefiod (designated as commenters 124 and 128) responded to in Addendu
II., Comment 9.F., and in Addendum IV., Comments 10.E. and 10.F. -
Commenters: 13 and 18 ' :

Department Response: These comments concerning congregate Iivihg health
facilities and hospices are outside the scope of this rulemaking and were responded fo
in Addendum |l, page 16, Comment 9.F. (commenters 124 and 128). '

- H. Comment: The language in the agreefﬁent “move:.you to or from a Medicare
Certified bed” fails to recognize that the entire. facility is Medicare certified and Medicare
‘distinct parts are not available in California, therefore, this federal provision does not

apply. . The entire sentence should be deleted. ' :

Commenter: 31.B. ' '

Depaﬁment Response: This comment is outside the scope-of the proposed changés
mailed on May 26, 2011. The commenter is mistaken; the federal provision does apply

since Medicare distinct parts are available in California. ‘As stated in Addendum 11, page -

.. 3, in response fo Comment 3.A., the department proposed amendments to the SAA at
the initial 15-day comment period addressing transfers to or from a Medicare certified

bed.

I. Comment: The language in the preamble that allows for “complaint investigation
reports” to be made “available for anyone’ violates HIPPA and State laws which protect
against the indiscriminate release of patient information. Recommend the words '
“complaint investigation reports” be delsted from the agreement.

Commenter: 31.A. - ' L :

Department Respénse: This comment is outside the scope of the prdposed changes
mailed on May 26, 2011. The preamble statement is being amended to reflect the new
requirement regarding access to inspection reports based on provisions of the Patient
Protection and Affordable Care Act, sections 1395i-3(d)(1)(C) and 1396r(d)(1)(V)
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[should probably be (C)] of title 42 of the United States Code (Page 1 of the SAA), as
indicated in the response to Comment 6.A. in Addendum Il, pages 8and 9.

J. Comment: Comments did not successfully transmlt to the fax transm133|on sheet
based on a “dropped loop current.” :
Commenter: 15

Department Response: Attempts fo determine name of sender and to retrieve
intended comments were unsuccessful. :

K. Comment: The revised Iangu'age adds text which allows the facility the flexibility of

meeting the “unable to employ” requirement or alternatively identify “the specific Iocation'

and language that is to be deleted, amended or appended:” The alteration doesn't
address commenter's initial concern that the requirement that facilities must identify a -
provision of the SAA that they are unable to employ and then provide “substantiating

" evidence” why they can’t use that prowsmn There is no gu1dance oh what type or how
much evidence would be required to show-that a facility is unable to employ a prov13|on
Recommend deletion of this part of the text. - :
Commenter 29.B." :

Department Response: ThIS comment is outside the scope of the proposed changes
mailed on May 26; 2011. The concem regarding “unable to employ” language and
“substantiating evidence” was responded to'in Addendum V., pages 4 and 5,
Comments 8.C. and 8. D :

L. Comment The requ1rement for* ‘substantiating ewdence is more insufficient than
the Department's first guideline. The, language in the’ guideline creates a standard of
“1mpossnb1hty" and does not reflect the business realities of operating facilities of -
differing sizes, i differing geographic locations, with a variety of patient populations, a
variety of business experiences. The language should instead lncorporate real
guidelines and recognize a fair process for approving requests to modify the SAA, as

" long as those requests can be supported by a business need or aterm that is’

authorized by law. Recommend that the portion of the regulation requiring the facility's .

request contain “substantiating evidence” be replaced with *evidence of a written
rationale” which identifies the facility's reason for reques.ting an alteration/madification of
the SAA.

Commenter: 1.C,, 2.C,, 3.C,, 4.c. 5.C., 6.C.,7.C.,8.C., 9.C., 10.C.,11.C., 12.C.,

14.c., 16.C., 17.C., 19.C., 20.C., 21.C., 22.C,, 23.C., 24.C,, 25.C., 26.C,, 27.C., 28.C.,
29.C ., and 30.C., 32.C., 33.C., 34.C., and 35.C. ' ’
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Department Response: This comment is outside the scope of the proposed changes
mailed on May 26, 2011. The discussion on “substantiating evidence” was responded to
in Addendum IV., pages 4 and 5, Comments 8. C.and 8.D.

M. Comment: ’The Ianguage is hlghly likely to create a new cause of action related to

facility compliance with existing statutory or regulatory reqwrements fimited to care
provided to residents. This portion of the guideline creates another extremely hlgh
burden for facilities. What type of evidence would be sufficient? The adoption of a SAA
is supposed to benefit both the faollrty and the consumer. Creating standards that
disallows a facility to include clear statements about the terms and conditions upon
which care will be provided in that facrllty only provides a disservice to both parties.
Commenter: 1.D., 2.D., 3.D,, 4.D.,5.D.,6.D.,, 7.D., 8.D., 8.D., 10.D., 11.D., 12.D.,
14.D., 16.D., 17.D., 19.D., 20.D., 21.D., 22.D., 23.D., 24.D., 25.D., 26.D., 27.D., 28.D.,

29D ., and 30.D., 32.D., 33.D., 34.D., and 35.D.

.Department Response This comment is outside the scope of the proposed changes
- mailed on May 26, 2011 and was responded o in Addendum IV., pages 8 and 9,
. Comment 9.H. The proposed amendment is written to permit a facility. to demonstrate

that a provision either in the agreement or missing from the agreement would mcrease
its potentral hablllty :

- N Comment Subsequent to the Order in Parksrde the Cahfornla Court of Appeals

has found that the decision to bind a resident to an arbitration clause was a “health care
decision” for the purposes of the California Probate Code. In Hogan v. Country Villa
Health Services (2007), the Court stated that “when an agent under a health care power.
of attorney is faced with selecting a long-term health care facility, as part of the health
care decision making process, he or she may well be asked fo decide to sign an
arbitration agreement as part of the admissions contract package.” This served to
reinforce the-conclusion that the execution of an arbitration clause is part of the “health

. care decision making process.” HSC 1599:81’s anti-waiver provision is likely preempted

by the Federal Arbitration Act (FAA) because it singles out resident rights claims for an
exemption from arbitration. When state law prohibits outright the arbitration of a
particular claim, the analysis is straightforward: The conﬂlctmg rule is drsplaoed by the
FAA.

_ Commenter' 29.D.

Department Response: As responded to in Addendum 1, Comment 10.H,, the A
provisions addressing arbitration are contained in subsection (d) of Sections 72516 and
73518 of title 22 of the California Code of Regulations. The court did not require that the
Department make any changes to those provisions. As the proposed rulemaking only
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addresses the requirements of the court order and ert of Mandate, and Sections 72516
and 73518 were promulgated in a previous rulemaking, the comments regarding
subsection (d) of these sections are outside the scope of thls proposed rulemaklng

O. Comment: The proposed language creates more exposure to rncreased liability-for-
facilities because of the way the SAA handles the use of arbitratiori agreements.

Studies have suggested that arbitration reduces defense costs and indemnity paid per
claim. The SAA does not prevent the facility from offering the arbitration agreement
during the- admission process but does prohibit it from being an attachment to the SAA
which is contrary to HSC 1599. 81.
Commenter: 29.D. ,
Department Response: This comment on arbltratlon agreements is outside the scope
of the proposed changes marled on May 26, 2011 as stated above for Comment M.

P. Comment: By settlng up a complex program flexibility process, the Depar’:ment has
basically denied the facility the right to add additional provisions to the agreement as
‘long as they don't conflict with current state and federal law. A sixty day approval
process for additions to the agreement is unacceptable. What if a resident wants to
sign an arbitration clause when being admitted to the facility? Does the facility have to
wait sixty days to get it approved? The criteria for altering the agreement are too
cumbersome. What if there is-ne substantiating evidence, but it is just semething-both
parties want in the agreement’? Does the Department have the right to deny the parties
their right to contract? The Department should try by its regulations to allow for
- streamlined timelines and processes to alter or add to the document that they have
. drafted. The proposed program flexibility regulatlons wrll seriously compromrse the
admission operations of a facility .
Commenter: 31.C.

Department Response: This comment is-outside the scope of the proposed changes
mailed on May 26, 2011. In Addendum IV., page 4, Comment 8.A., regarding the 60-
day time frame, the department responded that it must direct a facility to modify the
SAA, not approve a facility’s request for modification. As the Department does not
believe that it will need to visit facilities to respond to their requests, the Department
believes that responding within 60 days is reasonable. The issues raised by the
commenter regarding the right to contract were addressed in Addendum 1., page 14,

" Comment 8.M.
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