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INITIAL STATEMENT OF REASONS
INTRODUCTION

The Department of Public Health, pursuant to the authority set forth in Section 87306 of the Government Code, proposes to adopt its Conflict of Interest Code.  The purpose of this adoption is to implement the requirements of Sections 87300 through 87302, and Section 87306, of the Government Code.

The Political Reform Act (Gov. Code, § 81000 et seq.) requires each government agency to adopt a Conflict of Interest Code, and agency personnel covered by the code to periodically file a financial disclosure statement known as a Statement of Economic Interest.  (See Gov. Code, §§ 87300 and 87302.)  Among other things, an agency’s Conflict of Interest Code must enumerate employee positions with the agency that involve the making of or participation in the making of decisions that may foreseeably have a material financial effect on any economic interest of the employee, and for each enumerated position, the specific types of investments, business positions, interests in real property, and sources of income and gifts which are required to be disclosed on the Statement of Economic Interest.  (Gov. Code, § 87302.)

BACKGROUND/OVERVIEW

Although the California Department of Public Health (CDPH) technically was newly created by statute on July 1, 2007 (S.B. 162, Chapter 241, Statutes of 2006), its entire operation existed prior to that date as part of the Department of Health Services (DHS).  The former DHS was split into two separate departments, with the Medi-Cal Program (and related functions) becoming the Department of Health Care Services (DHCS), and the public health programs becoming CDPH.  

Since its “creation” on July 1, 2007, CDPH has continued to follow the Conflict of Interest Code (COIC) of the former DHS, and will continue to do so until adoption of this new code under the name of the Department of Public Health.  This Notice therefore will provide the content and findings appropriate to this specific situation; a state agency is technically newly created, but as a practical matter is a re-organization of an existing agency.  

CDPH proposes to adopt this conflict of interest code to cover its officers and employee positions that involve the making or participation in the making of decisions that may foreseeably have a material effect on any financial interest, as set forth in subdivision (a) of section 87302 of the Government Code.    

A number of changes have been made from the DHS COIC in terms of how CDPH offices subject to the COIC are described.  The DHS COIC described CDPH officers in broad terms such as “Assistant Branch Chief and Above”; the proposed CDPH COIC instead lists each such office.  This change was made in order to allow easier identification of CDPH officers subject to the COIC, without having to refer to other documents, e.g. organization charts, duty statements, etc.  

The proposed COIC also expands the number of job classifications subject to disclosure, recognizing the important role played by employees in the wide variety of positions that may be called upon to provide substantive input to decision makers.

The disclosure categories, which define what a designated employee needs to file on their Form 700, all were changed (all except Category 1, full disclosure) to better describe the types of financial interests to be disclosed.  In order to avoid overly-broad disclosure, some of the disclosure categories were also amended to differentiate between those employees whose job duties involve department-wide subject matter, and those whose scope of duties are more limited to matters within their division.

DISCLOSURE DETERMINATIONS

The proposed CDPH COIC continues the approach of the DHS COIC with regard to designating certain job classifications as needing to file a Form 700.  These job classifications are of such a nature that employees in those positions are, depending upon the position, routinely called upon to provide advice to decision makers, investigate public health matters within the CDPH statutory jurisdiction, and/or perform inspections of entities subject to permits or licenses issued by CDPH.  In order to avoid over-disclosure, the proposed disclosure categories are written to be reasonably related to a filer’s scope of potential advice.  

The proposed CDPH COIC provides increased clarity and detail by separately enumerating each classification or office that encompasses the former DHS “Assistant Branch Chief and Above” group.  Separately enumerating each such classification or office makes the list of designations complete by itself, eliminating the need to refer to CDPH organizational charts.

Revisions Applicable to Staff Involved in Contracts/Procurements

As with DHS, CDPH is organized such that the preparation of procurements (of all types, e.g., requests for proposals, grants, invitations for bid) and contracts is often performed by employees within the program/office that will oversee the results of the procurement, or which will receive the services/benefits of the contract.  Such individuals, who assist and advise decision makers on those procurement/contract activities, are often in job classifications that would not otherwise be required to file a Form 700.  
CDPH determined that the job classifications of Staff Services Manager (SSM), Associate Government Program Analyst (AGPA), and Staff Services Analyst (SSA), fit such definition, and application of this contract/procurement disclosure is limited to the SSM, AGPA, and SSA classifications, and only to the extent that the individual may be called upon to perform such activities.  
The former DHS COIC definition describing those involved in contracts and procurements provided:

“Negotiators of Contracts for goods and services (is involved as a state employee, at other than a clerical level, in the functions of negotiation or signing any contract awarded through competitive bidding; in making decisions in conjunction with the competitive bidding process; or in negotiation, signing, or making decisions on contracts executed pursuant to Section 10122 of the Public Contract Code).”

This language was apparently derived from the Political Reform Act, specifically Government Code Section 82019, subdivision (a), which provides in part:

“(4) Is involved as a state employee at other than a clerical or ministerial level in the functions of negotiating or signing any contract awarded through competitive bidding, in making decisions in conjunction with the competitive bidding process, or in negotiating, signing, or making decisions on contracts executed pursuant to Section 10122 of the Public Contract Code.”

The reference to “contracts executed pursuant to Section 10122 of the Public Contract Code” is not included in the CDPH proposed code because those types of contracts do not apply to CDPH, that provision being applicable only to the departments listed in Public Contract Code Section 10106 (the departments of Water Resources, General Services, Boating and Waterways, Corrections and Rehabilitation, and Transportation).  

Taking into account all of the above factors and considerations CDPH proposes the following, describing those SSMs, AGPAs, and SSAs involved in contracts and procurements:

“those who are regularly assigned tasks (above a clerical level) involving the development, review, or award of bids/contracts”

TEXT OF DISCLOSURE CATEGORIES

The former DHS COIC had six (6) separate disclosure categories covering designated employees/office holders; the proposed CDPH COIC has eight (8) such categories, in order to provide disclosure that is more specifically tailored to those job classifications/offices that warrant more limited disclosure.  

In its disclosure definitions, the former DHS COIC used the phrase “sources of income”, without elaboration.  Most of the new proposed CDPH disclosure categories more completely define “sources of income” (e.g. adding ‘gifts” and “travel payments’), so that filers will be reminded of the range of financial interests which are included in their disclosure obligations.  

Disclosure Category (DC) #1 is so-called full disclosure, the maximum available under the Political Reform Act.  As a result, application of DC1 is limited to the top echelon of CDPH, those holding the office of Director or Chief Deputy.

DC2 requires disclosure of financial interests (as defined) “from sources that provide leased facilities, goods, equipment, vehicles, machinery, or services, including but not limited to training, administrative, billing, or public relations, of the type utilized by the department”; DC 3 is otherwise the same, but limited to those pertaining to the employee’s division.

DC4 requires disclosure of financial interests (as defined) “from sources of the type that receive grants or funding from or through the department”; DC 5 is otherwise the same, but limited to those pertaining to the employee’s division.

DC6 requires disclosure of financial interests (as defined) “From sources that are regulated, subject to testing, certification, research, audit, investigation, or license, by the department; and from sources that provide health care services, including but not limited to entities that manufacture, sell or distribute medical equipment and supplies, health care facilities (e.g. hospitals, medical clinics, nursing homes), providers (e.g. laboratories, pharmacies, ambulance companies) and practitioners (e.g. doctors, nurses).”  Where applicable, DC6 applies to filers throughout the department.

DC7 requires disclosure of financial interests (as defined) “from sources that are regulated, subject to testing, certification, research, audit, investigation, or license, by the employee’s division.”  DC7 does not have a department-wide counterpart, and is, by its terms, limited to the employee’s division.

DC8 requires disclosure of financial interests (as defined) “from sources of the type that engage in the information technology field, including but not limited to, training and consulting.”  

Advisory Committees 

It has been determined that there are thirteen (13 departmental advisory committees that meet the standard under which members of such committees are designated to file a Form 700
, under the authority of  Title 2, California Code of Regulations Section 18701(a)(1)) which applies to: 

“…salaried or unsalaried members of committees, boards or commissions with decision-making authority.  A committee, board or commission possesses decision-making authority whenever:

(i)
It may make a final governmental decision;

(ii)
It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto that may not be overridden; or

(iii)
It makes substantive recommendations that are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”

The Office of Health Equity Advisory Committee is vested with extremely broad jurisdiction, so broad that full disclosure (category 1) applies.  For the remaining advisory committees, the proposed COIC would establish a separate disclosure category, tailored to the potential financial interests that could be impacted by decisions or recommendations made by each such advisory committee.  These advisory committee disclosure definitions are identified in Exhibit B as Categories 9 through 21.  
� Presently, CDPH has nearly forty (40) group/committees that provide input to CDPH decision-makers, on a wide variety of public health matters.  The thirteen (13) advisory committees listed in the proposed CDPH COIC are those that meet the legal definition that requires filing of a Form 700.  The remaining groups/committees were deemed as not meeting the applicable disclosure standard, and thus a Form 700 is not required for those remaining groups/committees. 
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