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INITIAL STATEMENT OF REASONS

Effective July 1, 2007, the California Department of Health Services was reorganized as two separate agencies, the Department of Health Care Services, and the Department of Public Health.  This reorganization was effected by the passage of Senate Bill (SB) 162, Chapter 241, Statutes of 2006.  The subject of this proposed regulatory package was assigned in that legislation to the Department of Public Health (Department).  

The Department proposes to revise Title 22 California Code of Regulations (CCR), Chapter 12, Safe Drinking Water Project Funding, to achieve consistency with statutory changes, to clarify program requirements and provisions, and to increase availability of Safe Drinking Water State Revolving Fund (SDWSRF) program funds to finance projects needed by public water systems to comply with public health based standards.  For example, Assembly Bill (AB) 61 (Chapter 619, Statutes of 2001) authorized the SDWSRF to provide grant funding to not-for-profit [mutual] water systems as well as public agencies.  

Net Effects 
The net effect of adoption of the proposed regulatory changes will be to: 

1. Restore consistency with statute regarding grant funding to not-for-profit water systems; 

2. Place the threshold for determining projects subject to federal cross-cutting requirements in the Intended Use Plan; 

3. Provide increased funding for planning projects including provision for a grant component for planning projects; 

4. Clarify the impact of fire flow requirements on project design capacity; 

5. Simplify the criteria for grant funding determinations; 

6. Redefine the threshold for determination of when a service area is disadvantaged; 

7. Make minor program implementation changes, 

8. Make minor changes to reflect application processing procedures, and 

9.
Make non-substantive changes to citations to reflect the authority of the Department of Public Health for these regulations.

Background, authority, and reference:

Effective July 1, 2007, the California Department of Health Services was reorganized as two separate agencies, the Department of Health Care Services, and the Department of Public Health.  This reorganization was effected by the passage of Senate Bill (SB) 162, Chapter 241, Statutes of 2006.  The responsibility for implementation of the Safe Drinking Water State Revolving Fund Program was assigned in that legislation to the Department of Public Health (Department) [Health & Safety Code 131051(a)(5)(L)].  

Within the Department‘s Division of Drinking Water and Environmental Management, the SDWSRF program provides funding in the form of loans and grants to assist public water systems with projects needed to meet federal and state safe drinking water standards.  This program is funded approximately 80 percent with annual federal capitalization grants and 20 percent state funds (required to match each federal grant).  The program is a revolving fund meaning that as loans are repaid, revenue is added to the fund and used to finance additional water system projects.  The federal Drinking Water State Revolving Fund (DWSRF) program is governed largely by Section 1452 of the 1996 Amendments to the Federal Safe Drinking Water Act [Public Law (PL) 104-182], which established the federal DWSRF program.  The California SDWSRF program was established by California Health and Safety Code (H&S Code), Chapter 4.5, Section 116760, et seq.  Implementation of California’s SDWSRF program is subject to requirements of both the federal and state laws.  

In 1997, the Department first invited all public water systems in the state to submit projects, which the Department engineers evaluated and ranked.  These projects were organized into a draft Project Priority List of over 3,000 projects ranked in categories from A through O based on potential health risk which would be avoided as a result of project construction.  In accordance with Section 1452 of PL 104-182 federal law and state statute (H&S Code Section 116760.70), the list is subject to public review and comment.  The Department first held public hearings and adopted that Project Priority List in 1998.  The first invitations to apply for SDWSRF funding were issued in September 1998 based on the original priority list.  Pursuant to federal and state law, periodic updates of the Project Priority List continue to be developed, and made available for public review and comment prior to adoption.  

The Department utilizes the services of the Department of Water Resources (DWR) for certain aspects of application review and project funding.  This relationship is based on an interagency services agreement.  Several proposed minor revisions to the regulations reflect changes to the Department’s operational procedures for application review, issuance of funding agreements, claims processing and payments, and loan repayment.  Procedural changes regarding the respective roles played by the Department and DWR have occurred over the past several years, with the concurrence of DWR, in an effort to simplify the procedure for issuance of funding agreements.

Each year the Department provides eligible public water systems the opportunity to submit project concepts for evaluation and addition to the Project Priority List.  Each revised list includes projects not yet funded, new eligible projects submitted, and may reflect projects withdrawn from the priority list by the applicant.  Section 63021 will be amended to refer to the most recent revision to the Project Priority List.  The need and demand for SDWSRF project funding far exceed funding availability.  For example, the initial Project Priority List included 3,319 projects representing $7.3 billion in funding need.  Therefore, each funding cycle, the Department identifies a fundable portion of the list, and invites projects in the top classifications (most severe health risks) to submit an application.  Since the Project Priority List is already subject to public review and comment, it is appropriate to remove the outdated reference in regulation, and instead recognize that the most recent list available is utilized annually.  It is impractical to revise the regulations for each annual update or change in the Project Priority List and at the same time meet federal requirements to provide timely funding opportunities to the highest ranked and fundable projects; therefore the proposed regulations will reference the most recent list adopted.

Federal and state laws require the Department to adopt an Intended Use Plan, which becomes a key component of each federal capitalization grant application.  Consistent with federal and state requirements, each Intended Use Plan is subject to public review and comment and includes details on the Department’s intended use of that particular year’s grant.  It would be impractical to revise the regulations for each update or change in the Intended Use Plan while meeting funding availability and utilization limitations of the U.S. Environmental Protection Agency (USEPA) for grant award of funding available to California.  

Within the guidelines established by federal and state law and the federal rules and guidelines, the Department is obliged to make certain federal cross-cutting requirements, (as defined in California Code of Regulations (CCR) Section 63000.34), applicable to SDWSRF federal funding recipients.  However, SDWSRF funds attributable to the total loan repayment stream(i.e. revolving funds loans), and an amount equivalent to each fiscal year’s state funding (20 percent state match) is not subject to federal cross-cutters requirements.  These special federal requirements relate generally to federal environmental review requirements, unbiased procurement in the course of the project construction, and limitations on financing acquisition of land and easements needed for the project.  The Department has some flexibility to direct the funds not subject to the federal cross-cutting authorities certain classes of projects, and thereby relieve those projects of these additional and costly requirements.  

The Department’s initial selection of those classes of projects exempt from federal cross-cutters, and illustrates the Department’s intent to relieve projects from smaller communities and less costly projects from cross-cutting requirements.  Such water systems serving smaller communities are characterized as having limited resources both financial and technical to draw upon to complete the funding application process.  Since program inception, construction costs have increased, projects for smaller systems have experienced a higher relative costs (on a per service connection basis) due to fewer cost efficiencies available to larger projects, and the amount of funds from repayments of loans available for re-issuance has grown.  These trends are evolving; however, the Department has been faced with continuing to impose federal cross-cutters based on the thresholds for project size and cost set forth in existing state regulations.  

The Department proposes to delete these regulatory thresholds for federal cross-cutters and instead identify them through the Intended Use Plan.  This will allow the Department to adjust those cross-cutter thresholds  from year to year to more closely correlate the value of funding agreements subject to federal cross-cutters, and the value of agreements not subject to cross-cutting requirements.  Compliance with the federal cross-cutting authorities can significantly add to the cost of a water system project and for that reason, the Department has attempted to insulate projects proposed by disadvantaged communities and the less expensive projects from these requirements.  Since disadvantaged projects are largely grant funded, this implementation technique maximizes the benefit from grant funding.  The cost of construction of very small projects is greatly increased if compliance with the federal cross-cutting requirements is mandated, thus making projects, otherwise affordable, out of reach to a small public water system.

Existing regulation 63050(b) establishes the thresholds for requiring federal cross-cutting authority compliance.  However, the thresholds have proven excessively burdensome, compelling compliance with federal cross-cutters beyond that required by federal law or guidelines and unnecessarily stripping the Department of flexibility provided under law to set thresholds appropriate to the fundable projects in any given funding cycle.  The Department proposes to achieve that flexibility while at the same time alerting the industry to a well defined threshold for determining federal cross-cutting authority compliance.  The Department has determined that the appropriate vehicle is the Intended Use Plan because it is adopted annually and therefore can provide the flexibility needed in each funding cycle, while at the same time provides a well defined standard subject to pubic review and comment.  

Comparable Federal Regulations:

There are no comparable federal regulations to these regulations.  

Specifically, the proposed regulations are for the following reasons. 
(1) Amend Section 63000.16 [Completion of Project] to reflect a change to project oversight procedures.  The Department utilizes services of DWR on certain aspects of application review and project funding.  This relationship is based on an interagency services agreement.  The proposed revision reflects changes in the respective roles played by the Department and DWR, including the final inspection of the project by the Department staff in order to assure that the constructed project reflects the approved plans and specifications.  

(2) Amend Section 63000.25 [Disadvantaged Community] to define a disadvantaged community, for purposes of the SDWSRF program, as a community whose median household income is 80 percent of the statewide median household income, or less.  This modification is proposed for consistency with the threshold for “disadvantaged community” as set forth in Water Code Section 79505.5 [Assembly Bill (AB) 1747, Chapter 240, Statutes of 2003].  The proposed change in definition of “disadvantaged community” will allow more applicants to qualify for grants and/or the lower interest rate made available to disadvantaged communities.

(3) Amend Section 63000.43 [Funding Agreement] to reflect change to procedure for application processing.  The Department utilizes the services of DWR for certain aspects of application review and project funding.  This relationship is not based on statutory requirement but on an interagency services agreement.  The proposed revision reflects the responsibility of the Department in issuance of the Funding Agreement.

(4) Amend Section 63000.46 [Funding Agreement Execution] to reflect change to procedure for application processing.  The Department utilizes the services of DWR for certain aspects of application review and SDWSRF project funding.  This relationship is based on an interagency services agreement.  The proposed revision reflects the actual current operational procedures of the Department in issuance of the Funding Agreement.

(5) Adopt Section 63000.48 [Intended Use Plan].  Federal statute and related implementation regulations require each state applying for a federal DWSRF capitalization grant, to develop an “Intended Use Plan” which describes the plan for utilization of the federal award.  State statute (H&S Code Section 116760.70 (g)) requires a public hearing and comment period on the draft Intended Use Plan.  The Intended Use Plan, as finalized and incorporated into a federal grant award, sets forth the requirements and limitations for the utilization of the SDWSRF funding for the grant award period.  The proposed definition is consistent with the term as used in the federal regulation [40 Code of Federal Regulations, Part 35, Section 35.3505 (Definitions)] and H&S Code Section 116760.70(g).

(6) Amend Section 63000.66 [Non-profit or Not-for-profit] to also define not-for-profit.  This change is necessary for consistency with a change in statute.  Pursuant to a statutory change [AB 61, Chapter 619, Statutes of 2000], a not-for-profit (mutual) water company may be offered grant funding in certain cases, if the Department determines that the community is unable to repay the full cost of a loan.  

(7) Amend Section 63000.68 [Planning Funding] to allow funding in the form of a grant, loan, or grant and loan for initial studies and preliminary design of a project.  The Department has determined that as the result of a lack of financial resources sometimes restricts a community’s ability to conduct studies and investigations, identify the preferred solution for its prioritized project, and conduct related planning and preliminary engineering.  A grant component for planning projects will enhance the SDWSRF’s financial assistance to those disadvantaged communities that would otherwise be unable to identify the appropriate project to remedy the water system deficiency. 

(8) Amend Section 63000.77 [Project Primarily to Serve Future Growth] to clarify that the size of a project component eligible for SDWSRF funding should provide for existing water demand at maximum day demand and should enable the community to meet the flow requirements of the local fire authority.  The terms “peak daily flow” and “maximum day demand” are used inter-changeably in the water industry, however the more contemporary terminology, as reflected in Section 64551.30, of Chapter 16 of this Title, is “maximum day demand.”  The terminology in Section 63000.77 is being modified for consistency with Section 64551.30.  In order to ensure that SDWSRF funding enables a community to remain in compliance with applicable requirements of local fire authorities, the change in this definition clarifies how fire flow is to be included in determining the necessary capacity of a SDWSRF project, or project component, to serve the existing community.  The change also allows the water system to meet the requirements of both the local fire authority and the public health based safe drinking water standards and SDWSRF program requirements.

(9) Amend Section 63010 [Project Eligibility] to refer to subsection 63051(b) rather than subsection 63050(b).  This is a change in reference, necessitated by the proposed adoption of a new Section 63051.  

(10) Amend Section 63011 [Planning Funding] to increase the planning funding available from the SDWSRF and to allow a grant component for the planning portion of the project.  The increase in the maximum amount of planning funding from $100,000 to $500,000 per project, as loan, grant, or combined loan and grant is necessary due to increases in the costs of the studies, planning, and preliminary engineering activities which precede project construction.  In cases where a system is seeking funding, but has not identified the technical solution for its problem, the system may seek SDWSRF funding for “planning activities” (studies, planning and preliminary engineering).  The grant limitations provided in Section 63021 would apply to the grant portion of planning funding.  State statute limits grant funding for a project to $1,000,000.  Applicable law and regulations define “project” to include planning and engineering activities as well as construction, therefore, any grant funding provided for the planning portion of the project would potentially limit the amount of grant funding available for construction of the project.  

(11) Amend Section 63013 [Refinancing Loans] to clarify that refinancing loan funds shall be used only when all eligible projects ranked in a category A through G on the Project Priority List have been funded or by-passed for that funding cycle.  The proposed change will ensure the maximum public health benefit is derived from SDWSRF funding.  Thus, a system  which has not been able to otherwise obtain funds for a project necessary to comply with a public health related standard will be funded before systems which have obtained funding and completed construction of a project and are seeking to refinance project related debt.  This proposed change is consistent with the Department goal to provide the maximum public health benefit from financing provided by the SDWSRF program.  

(12) Amend Section 63020 [Grant Eligibility] for consistency with the statutory change (H&S Code Section 116761.20) which allows the Department to offer funding in the form of a grant (forgiveness of principal) for a water system operated by a public agency or by a not-for-profit water system, in certain cases, when the project would otherwise result in a water rate that is determined to be unaffordable for the community.  The proposed change to subsection (b) provides consistency with Section 63021, and allows for varying characteristics of consolidation projects (e.g. the consolidation involving more than two participating public water systems).  The revisions assure that each eligible participant systems may contribute to the overall grant funding available to the project.  

(13) Amend Section 63021 [Grant Limitations] as follows:  Amend subsection (a) to refer to the most current Project Priority List adopted, rather than the list adopted September 15, 1998.  

Since the adoption of the initial Project Priority List in 1998, the Department has followed the directive of H&S Code, Section 116760.70, which sets forth the Project Priority List mechanism broadly.  Within subsections (a), (b), (e), and (f), there is a clear indication that the Project Priority List shall be updated.  The Department implements this requirement by annually providing water systems the opportunity to identify new projects in need of funding.  The Department evaluates and ranks those proposed projects and, as part of the Intended Use Plan review and approval process, adopts a new project priority list, incorporating new proposed projects with existing projects.  

In the process of the adoption of a proposed/draft  Project Priority List, and in conjunction with the review of the draft Intended Use Plan, the Department provides the public the opportunity to review and comment on the proposed Plan and List, which are subsequently finalized and adopted.  Therefore, the reference to the September 15, 1998 Project Priority List is out-dated, and should instead refer to the most recently adopted Project Priority List.  It would be impractical to refer to a specific Intended Use Plan and then to revise the regulations in a timely manner for each update or change in the Intended Use Plan and related grant agreement, while meeting federal requirements for timely utilization of available funding.  

Delete subsection (b) which sets a $10,000 per service connection limit on grant awards; smaller systems experience higher cost per service connection to conform with drinking water standards, in part because larger systems benefit from efficiencies of scale.  Both the federal and state enabling statutes place a priority on funding projects of smaller systems less able to obtain alternate financing.  At the time these regulations were initially adopted, a limit of $10,000 per service connection was adequate based on expected average cost of project construction.  Now the cost of construction has increased, and experience at the state and federal level in implementation of the SDWSRF has shown that per service connection costs faced by smaller systems are, on average, higher than those faced by larger systems.  The change will allow grant funds to be provided in excess of $10,000 per service connection.  As an alternative to deletion of the $10,000 per service connection limit, the Department considered increasing the cap to $20,000 per service connection.  That alternative was rejected since it would only impact projects serving fewer than 50 service connections.  A project for a system or service area of more than 50 service connections would be limited by the $1,000,000 per project statutory cap.  Based on the Department’s experience, very few projects seeking funding from the SDWSRF are from systems with less than 50 service connections.  Therefore, the limit does not impact the determination of a grant award, and since it is unnecessary, Department is proposing to drop the limit entirely.  

Redesignate subsection (c), (d), and (e), and make minor changes for clarity.  Amend subsection (d), and redesignate to (c) to clarify that the determination of the loan amount is conducted distinct from the target consumer rate used for grant eligibility.  

(14) Amend Section 63029 [Notice of Acceptance of Application] to reflect changes in application processing procedure.  The Department utilizes the services of DWR for certain aspects of application review and project funding.  This relationship is not based on statutory requirement but on an interagency services agreement.  The proposed revision reflects the responsibility of the Department in issuance of the preliminary notice of application acceptance, which precedes the formal funding agreement.

(15) Amend Section 63030 [Project By-Passing] to modify the criteria for by-passing a project on the Priority List for funding consideration under certain circumstances.  The proposed amendment would by-pass a project if the water system receiving an invitation (statement of intent) pursuant to 63025, from the Department, and failed to return the statement of intent by the deadline for two consecutive years.  This change is necessary so that the Department can invite systems which are ready to apply for funding, complete the application process, and proceed with construction.  Based on a significant lack of response by water systems with projects on the priority list, the proposed change is needed to allow operational and procedural efficiencies for the program.  The project would not be removed from the list, so the water system could request the project be restored for future year funding consideration cycles.  

(16) Amend Section 63040 [Technical and Financial Information] to reflect changes in application processing procedure.  The Department utilizes the services of DWR for certain aspects of application review and project funding.  This relationship is not based on statutory requirement but on an interagency services agreement.  The proposed revision reflects the responsibility of the Department in application processing and issuance of the funding agreement.  The term fiscal services agreement subsection (b) (2) is terminology in common use in lending and refers to an agreement between the loan recipient and a bank (or similar institution) for deposit of funds collected from rate payers (or other revenue source of the recipient) for the purpose of payment of semiannual principal and / or interest loan payments to the State, along with the accumulation of any reserve funds required by the SDWSRF funding agreement.

(17) Amend Section 63050 [Plans and Specifications] to delete the requirements of subsection (b) concerning projects subject to federal cross-cutting requirements, which are proposed to be placed in Section 63051.  

(18)  Adopt a new Section 63051 [Federal Cross-Cutting Requirements] concerning projects subject to federal cross-cutting requirements.  This was previously contained in subsection 63050(b), which will be deleted.  The requirements of Section 63050(b), to apply federal cross-cutting requirements to all projects of $500,000 or more, and all projects by systems of more than 1,000 service connections.  As a result of these regulatory limits, currently more SDWSRF loans and grants have federal cross-cutting requirements associated with the funding than is required by the federal program requirements.  

Approximately 80 percent of new funds in the California SDWSRF are from the annual federal grant award.  The projects funded directly with these new federal award monies are subject to certain federal requirements.  Compliance with the federal cross-cutting authorities significantly adds to the time and effort of a project and results in increased project cost to the water system.  Projects subject to federal cross-cutters are particularly burdensome to systems with resource limitations, such as disadvantaged communities with grant funded projects.  Cross-cutting federal requirements are proportionately more burdensome to smaller systems, which have limited resources but face higher project costs on a per service connection basis.

In the SDWSRF account, the 20 percent new funds for the State match to each federal award, as well as repayments of SDWSRF loans, are exempt from federal cross-cutting requirements.  As more projects are completed and more revolving fund loans commence repayment, more such “exempt” funds become available for re-issuance as new loans and/or grants.  The average cost of a project funded by the SDWSRF has increased significantly over the past 5 years, due to the rising cost of concrete, steel, and plastic components, and energy related construction costs.  Accordingly, the average value of a project funded by the SDWSRF is increasing, and fewer projects fall below the existing regulatory limits for cross-cutter exempt projects.  Since these trends (increasing average project costs, and increasing “exempt” repayment funds) are expected to continue, in lieu of setting a threshold in State regulation, the proposed regulation Section 63051 will identify the Intended Use Plan that is prepared for the of the federal grant as the mechanism to set the threshold for applicability of federal cross-cutting requirements.  The Intended Use Plan sets forth the requirements and limitations for the utilization of the SDWSRF funding for the grant award period. 

The draft Intended Use Plan is available for public review and comment, as required by state statute (H&S Code Section 116760.70(g)) and federal program requirements.  It is subject to approval by the USEPA in the grant application review process.  Since federal cross-cutting requirements characterized previously, specifically relate to the federal grant award, the Intended Use Plan is more suitable method for establishing and revising implemented in the SDWSRF program.  The Intended Use Plan affords the Department the necessary flexibility to set the threshold for compliance with federal cross-cutting authorities [those federal laws, regulations, policies and executive orders listed in Appendix VII of the USEPA Program Guidelines] to avoid the financial impact on smaller projects and disadvantaged communities, where the impact of compliance is most disproportionate to the system resources and relative construction cost impact.  The criteria for determining whether a project will be subject to federal cross-cutting authorities will be those of the Intended Use Plan in effect at the time the project is invited to submit an application for SDWSRF funding pursuant to Section 63025.  

All source water protection projects are funded entirely with federal funds, and therefore each is subject to federal cross-cutting requirements as provided in subsection 63051(b).  

(19) Renumber Section 63051 as Section 63052 [Construction].  This is a numbering change necessitated by the proposed adoption of a new Section 63051.

(20) Amend Section 63055 [Submission of Claims for Reimbursement] to reflect a change in the claims processing procedure.  The Department utilizes the services of DWR for certain aspects of application review and project funding.  This relationship is not based on statutory requirement but on an interagency services agreement.  The proposed revision reflects the responsibility of the Department in claims processing and payment authorization.

STATEMENTS OF DETERMINATIONS

Effective July 1, 2007, the California Department of Health Services was reorganized into two separate agencies, the Department of Health Care Services, and the Department of Public Health.  Pursuant to California Public Health Act of 2006 (Act; S. B. 162, Section 1, Chap. 241, Stats. 2006), effective July 1, 2007, the California Department of Public Health has authority to adopt the subject regulations [Health & Safety Code 131051(a)(5)(L)].  

The California Department of Public Health (Department) has determined that the proposed  regulations would not impose a mandate on local agencies or school districts, nor are there any costs for which reimbursement is required by Part 7 (commencing with Section 17500) of Division 4 of the Government Code. 

The Department has made an initial determination that the proposed regulations would not have a significant statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states. 

The Department has determined that the proposed regulations will not significantly affect the following: 

A. The creation or elimination of jobs within the State of California.  The proposed regulatory adoption and proposed regulatory amendments should not have any affect in this area because (1) There would not be any change in water system personnel needed as result of these proposed regulations, and (2) There would not be any change in construction related employment directly related to these proposed regulations since the Safe Drinking Water State Revolving Fund Program is a voluntary financing mechanism.  Water systems undertake infrastructure improvement and replacement projects in response to operational and regulatory requirements, not caused by the funding mechanisms available.

B. The creation of new businesses or the elimination of existing businesses within the State of California.  The Safe Drinking Water State Revolving Fund Program is a voluntary financing mechanism.  The intention of a community to form public water system, or to consolidate a smaller water system with a larger water system, does not depend on these proposed regulations since alternate financing mechanisms exist.  The impact of these regulations will be insignificant.  

C. The expansion of businesses currently doing business within the State of California.  The Safe Drinking Water State Revolving Fund Program is a voluntary financing mechanism.  Alternate financing mechanisms exist.  Water systems undertake infrastructure improvement and replacement projects in response to operational and regulatory requirements, not due to the funding mechanisms available.

The Department has determined that the proposed regulations would not affect small businesses.  Specifically, Government Code Chapter 3.5, Article 2, Section 11342.610 excludes g water companies and utilities from the definition of small business. 

The Department has determined that the proposed regulations will have no impact on housing costs. 

ALTERNATIVES CONSIDERED

In accordance with Government Code Section 11346.5(a) (13) the Department has determined that no reasonable alternative considered by the Department, or that has otherwise been identified and brought to the attention of the Department, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.
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