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INITIAL STATEMENT OF REASONS

Health and Safety Code sections 1275 and 100275 grant the California Department of Health Services the general authority to adopt, amend, enforce, or repeal any reasonable rules and regulations as may be necessary to enable the Department to exercise the powers and perform the duties conferred upon it.  In 2007, the Department of Health Services was legislatively reorganized (Ortiz, S.B. 162, Chapter 241, Statutes of 2006) into two separate departments, the new Department of Health Care Services and the new Department of Public Health.  Health and Safety Code (HSC) section 131051 transferred the duties, powers, and responsibilities of the Licensing and Certification (L&C) Program to the Department of Public Health and HSC section 131200 vests rulemaking authority for L&C in the Department of Public Health (Department).  
Standards with which healthcare facilities shall comply for licensure are found in Title 22 of the California Code of Regulations (22CCR) Division 5.  The Department is proposing regulation amendments to Division 5 of 22CCR.  The proposed amendments affirm the rights of a licensed health care practitioner acting within the scope of his or her professional licensure, as a member of the medical staff, to assume overall responsibility for the care of a patient.  The proposed amendments are necessary to bring the regulations into compliance with Health and Safety Code sections 1315, 1316, and 1316.5 addressing medical staff membership and clinical privileges.  

In 1983, the California Association of Psychology Providers (CAPP) challenged the existing regulations in court claiming the regulations violated section 1316.5.  After protracted litigation, the California Supreme Court ruled in 1990 that the meaning of Health and Safety Code section 1316.5 was clear on its face in allowing clinical psychologists membership on the medical staff and that they were to be allowed to carry out their professional responsibilities consistent with their licensure in both inpatient and outpatient settings.  In articulating the non-discrimination portion of Health and Safety Code section 1316.5 and noting that the regulations attempted to authorize what the statute prohibited, the court stated:

“….in performing such services the two professions [physicians and psychologists], each authorized by law, stand on equal footing; neither is subject to restraints from which the other is free.…”

(CAPP v. Rank (1990) 51 Cal.3d 1, 12-13.)

The court also addressed the importance of the legislative history behind Health and Safety Code section 1316.5.  The court stated that the legislative intent of the statute was to authorize health facilities to make inpatient care available for psychiatric patients by expanding its medical staff to include licensed clinical psychologists with appropriate training and clinical experience.  
Following a frustrated attempt to effect conforming amendments through procedures authorized pursuant to 1CCR100, the Department is now making available, for public notice and comment, amendments to remove discriminatory language from the regulations for all licensed healthcare practitioners acting within the scope of their licensure in compliance with Health and Safety Code sections 1315, 1316, and 1316.5.  The proposed regulation amendments delete specific references to a physician in those instances when another category of licensed health care practitioner as a member of the medical staff and within the scope of his or her professional licensure is authorized by law to perform the function. 

With the proposed amendments, the Department is seeking to avoid any appearance of attempting to regulate the scope of practice of licensed healthcare practitioners, deferring instead to the appropriate boards within the Department of Consumer Affairs.  The proposed amendments endeavor to clarify the Department’s role as the regulator of licensed healthcare facilities, rather than of healthcare practitioners as licensed by the Department of Consumer Affairs.  In proposing these amendments, it is not the Department’s intent to venture beyond what is essential to revise regulations that impermissibly restrict a licensed healthcare practitioner acting within the scope of his or her professional licensure. 
Punctuation, capitalization, spelling and typographical errors are corrected as non-substantive changes to enhance legibility.  Authority and reference citations are updated to reflect current relevant statute.
Section 70577. Psychiatric Unit General Requirements.

Paragraph (d) (2).  

In the proposed amendment to paragraph (d)(2), the phrase “or psychologist” is added to follow the phrase “attending psychiatrist” for the reasons presented in Attachment 2. 

Paragraph (e) (1).
In paragraph (e) (1), the requirement restricting the admission of patients by clinical psychologists to those patients for whom there are staff physicians who will provide the necessary medical care requires hospitals to limit or condition the admissions by clinical psychologists, and is in contradiction to Health and Safety Code section 1316.5 (a)(2) “…medical staff status shall include and provide the right to pursue and practice full clinical privileges for holders of a doctoral degree of psychology within the scope of their respective licensure”; and section 1316.5 (a)(1) “The rules and regulations shall not discriminate on the basis of whether the staff member holds an M.D., D.O., D.D.S., D.P.M., or doctoral degree in psychology within the scope of the [medical staff] member’s respective licensure”; and Health and Safety Code section 1316.5 (b)(2) “If a health service is offered by a health facility with both licensed physicians and surgeons and clinical psychologists on the medical staff, which both licensed physician and surgeons and clinical psychologists are authorized by law to perform, the service may be performed by either, without discrimination”; and, therefore, the restriction is invalid.  The proposed amendments delete language in paragraph (e) (1) found to discriminate against clinical psychologists.   

Subsection (f).  

The proposed amendment to subsection (f) adds the phrase “or psychologist” to follow the phrase “attending physician” for the reasons presented in Attachment 2. 

Paragraph (j) (2).

In paragraph (j) (2):

1.  In the first sentence the phrase “the physician” is replaced with non-discriminatory language “a licensed healthcare practitioner acting within the scope of his or her professional licensure.”   

2.  In the last sentence of this paragraph, the word “physician” is replaced with the phrase “licensed healthcare practitioner.” 

The proposed amendments delete language that restricts the ordering of restraints to physicians only.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendments are in compliance with statutes cited in Attachment 3.

Paragraph (k) (2).  

In paragraph (k) (2) the phrase “the physician” is deleted and replaced with non-discriminatory language “a licensed healthcare practitioner acting within the scope of his or her professional licensure.”   The proposed amendment deletes language that only a physician shall have overall responsibility for a psychiatric unit.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.  

The proposed amendments are in compliance with statutes cited in Attachment 3.  

Proposed non-substantive amendments.

1.  In the first sentence of subsection (c), the misspelling of the article “the” preceding the word “diagnosis” is corrected. 

2. The change of the wording to paragraph (d)(1) adding the word “acting”  renders the language consistent within subsection (d) and a comma is added following the word “psychologists”;
3.  In paragraph (e) (2) the (2) designation is removed and the language is relocated to follow the first sentence of subsection (e).  The word “only” is deleted as unnecessary.

4.  In the last sentence of paragraph (j) (2), adding the feminine objective pronoun results in a gender neutral requirement. 

5. In the first sentence of paragraph (k) (2), adding the feminine objective pronoun results in a gender neutral requirement, and in the last sentence of the spelling of the word “therefore” is corrected; and 

6. The authority and reference note is updated. 

Section 70703. Organized Medical Staff.

Subsection (a).

Subsection (a) is amended to unambiguously require that each member of the organized staff rendering care to patients is equally subject to bylaws, rules and regulations of the hospital.  To accomplish this, the word “medical” is deleted as the care could possibly be medical, psychological, podiatric or dental.  The phrase “subject to the by laws, rules and regulations of the hospital” is relocated from paragraph (a)(2) to the end of subsection (a) to clearly indicate that the phrase applies to the entire organized medical staff regardless of professional category. 

The proposed amendments are in compliance with statutes cited in Attachment 4.

Paragraph (a)(2)  

Paragraph (a)(2) is amended to provide that when psychological services within the facility are provided by clinical psychologists, clinical psychologist shall be included on the medical staff.  It is not within the purview of the Department to require that clinical psychologists be included on the organized medical staff in non-state run acute care hospitals.  However, when clinical psychologists provide clinical psychology services in a healthcare facility, they shall be included on the organized medical staff, and they shall be subject to the bylaws, rules and regulations of the hospital.  

The proposed amendments are in compliance with statutes cited in Attachment 3. 

Subsection (f) 

1.  In subsection (f) the phrase “or psychologists” is added to the phrase “availability of staff physicians” for whom, in their absence, emergency coverage is provided.  The proposed amendment is added for consistency with the proposed amendment requested by Psychology Shield in their November 2, 2004, petition.  

The proposed amendment is in compliance with statutes cited in Attachment 3. 

2. A proposed amendment to subsection (f) adds the phrase “or psychologist” to the phrase “in the event attending physician or his alternate is not available” following “attending physician” for the reasons presented in Attachment 2. 

Proposed non-substantive amendments. 

1. In subsection (b) “OR” is deleted and replaced with the conjunction “or” correcting misleading capitalization;

2.  In subsection (d), a spelling correction changes the possessive pronoun “my” to the permissive verb “may”;

3. In subsection (f), an “s” is added to “staff physician” as a correction of grammar and the addition of the of the feminine objective case pronoun results in a gender neutral requirement; and

4.  The authority and reference note is updated. 

Section 70706. Interdisciplinary Practice and Responsibility for Patient Care.

Subsection (b).

In subsection subsection (b) the proposed amendment provides that should there be a psychiatric unit and one or more clinical psychologists admitted to the medical staff, there shall be one or more clinical psychologists on the Committee on Interdisciplinary Practice.  Psychology is a specific healthcare category having its own educational preparation and licensed professional practice. The proposed amendment requires representation of the psychology profession to provide psychology based expertise in the discussions and decision making concerning the interdisciplinary structure of the healthcare facility when that structure includes clinical psychologists.  

The proposed amendment is in compliance with statutes cited in Attachment 3. 

Proposed non-substantive amendments.

1.  A punctuation correction in subsection (b) adds a comma to follow the word “designee.”

2.  Grammatical corrections in paragraph (c)(2) delete the final “s” in the word sections and  replace the preposition “of” with the conjunction “or”; and

3. The authority and reference note is updated.  

Section 70707. Patients' Rights. 

Paragraph (b)(3).

In paragraph (b)(3) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.” This proposed amendment removes language that implies only physicians have the primary responsibility of coordinating care.  The deletion of the word “other,” preceding the phrase “physicians and nonphysicians,” removes language that implies that the licensed health practitioner acting within in the scope of his or her professional licensure is a physician.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (b)(10).

In paragraph (b)(10) the word “physicians” is deleted and replaced with the phrase “members of the medical staff.” The proposed amendment deletes language that implies only physicians may determine the appropriateness of discharge from the facility.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (b)(12)
In paragraph (b)(12) the phrase “personal physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment removes language that implies only physicians engage in patient care based research.  The proposed amendment requires the patient shall be advised if the care provided by any of his or her licensed healthcare practitioners is included in such projects or studies.  
The proposed amendment is in compliance with statutes cited in Attachment 4.

 Proposed non-substantive amendments.

1. An “s” is added to “appointment” in paragraph (b)(11) to correct grammar; 

2. The article “the” is added before “hospital” in paragraph (b)(12) to correct grammar; and

3.  The authority and reference note is updated 

Section 70717. Admission, Transfer and Discharge Policies.

Subsection (c).

In subsection (c) the phrase “lawfully authorized to diagnose, prescribe and treat patients” is language that may be used to restrict admission of patients to only those healthcare practitioners who may prescribe medications.  This language is deleted and replaced with non-discriminatory language, “a licensed healthcare practitioner acting within the scope of his or her professional licensure.”  Rather than listing specific practitioners, the proposed amendment defers to scope of practice

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (f)(2).  

In paragraph (f)(2) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within his or her scope of professional licensure, based on his or her assessment of the patient’s clinical condition” and the word “medical” is deleted.  These proposed amendments remove language that requires a physician to assess for a potential “medical” hazard prior to patient transfer or discharge regardless of the admitting diagnosis and admitting licensed healthcare practitioner.  The proposed amendment eliminates language that would require physician concurrence with any lawful order to transfer or discharge of a patient made by another category of licensed health practitioner acting within the scope of his or her professional licensure.  

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is updated. 

Section 70749. Patient Health Record Content.

Subparagraph (a)(1)(K).   

In subparagraph (a)(1)(K) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.” The proposed amendment eliminates language limiting admission of the patients to physicians. 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.

1.  Punctuation corrections are made to subparagraphs (a)(1)(C)2 and 3;

2. A grammatical correction is made in paragraph (a)(12) changing “diagnosis” to “diagnoses”;

3. The grammatical correction in paragraph (a)(13) changing “Pathological” to “Pathology”; and

4. The authority and reference note is updated.

Section 70751. Medical Record Availability.  

Subsection (a)(1).

In subsection (a)(1) the word “physician”  is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  This proposed amendment removes language that implies only physicians shall admit patients.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subsection (g).

In subsection (g):

1.  In the first sentence the words “physician,” “dentist” and “podiatrist” are deleted and replaced with the non-discriminatory language “licensed health practitioner acting within the scope of his or her professional licensure.”  The proposed amendment eliminates language that implies only physicians, dentists and podiatrists are held to the requirement of authenticating or signing medical records within two weeks of a patient’s discharge.  

2.  In the second sentence the word “physician’s” is deleted and replaced with the non-discriminatory language “by a licensed healthcare practitioner acting within the scope of his or her professional licensure,”   and the second use of the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  These proposed amendments remove language that implies only physicians may authenticate medical records by using a signature stamp or computer key. 

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.

1. In subsection (g) “/she” is added to follow the pronoun “he” and results in a gender neutral requirement.  

2. The authority and reference note is updated. 

Section 70753. Transfer Summary.

In Section 70753 the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  This proposed amendment deletes language that implies all transfer summaries shall be signed by physicians.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

An authority and reference note is added. 

Section 71203. Medical Service General Requirements.

Subparagraph (a)(3)(B).

In subparagraph (a)(3)(B) language that restricts the admission of patients by clinical psychologists to those patients for whom there are staff physicians who will provide the necessary medical care is deleted. 

The proposed amendment is in compliance with statutes cited in Attachment 3. 

Subsection (b).

The change to subsection (b) adds the language “Policies and procedures shall be consistent with sections 1316 and 1316.5 of the Health and Safety Code” and is proposed for the reasons presented in Attachment 2. 

Proposed  non-substantive amendments.

1. Subparagraph (a)(3)(C) is re-designated to (a)(3)(B) and the unnecessary word “Only” is deleted; 

2. A punctuation correction is made in the third sentence in subsection (b), adding a comma after the word “staff”; and

 3. The authority and reference note is updated. 

Section 71205. Medical Service Staff.  

Paragraph (d)(1).

In paragraph (d)(1):

1.  The word “clinical” is added to precede the word “psychologist.”  This proposed amendment reflects the requirements of Health and Safety Code Section 1316.5(d).

2.  The word “employed” is deleted and replaced with the word “available.” This amendment is proposed for the reasons presented in Attachment 2.  

Proposed non-substantive amendment. 

The authority and reference note is added. 

Section 71503. Organized Medical Staff.

Subsection (a).

Subsection (a) is amended to unambiguously require that each member of the organized staff rendering care to patients is equally subject to bylaws, rules and regulations of the hospital.  To accomplish this, the word “medical” is deleted as the care could possibly be medical, psychological, podiatric or dental.  The phrase “subject to the by laws, rules and regulations of the hospital” is relocated from paragraph (b)(2) to the end of subsection (a) to clearly indicate that the phrase applies to the entire organized medical staff regardless of professional category. 

The proposed amendments are in compliance with statutes cited in Attachment 4.

Paragraph (b)(2)  

Paragraph (b)(2) is amended to provide that when psychological services within the facility are provided by clinical psychologists, clinical psychologist shall be included on the medical staff.  It is not within the purview of the Department to require that clinical psychologists be included on the organized medical staff in non-state run acute care hospitals.  However, when clinical psychologists provide clinical psychology services in a healthcare facility, they shall be included on the organized medical staff, and they shall be subject to the bylaws, rules and regulations of the hospital.  

The proposed amendments are in compliance with statutes cited in Attachment 3. 

Subsection (g) 

1.  In subsection (g) the phrase “or psychologist” is added to the phrase “availability of staff physicians” for whom, in their absence, emergency coverage is provided.  The proposed amendment is added for consistency with the proposed amendment requested by Psychology Shield in their November 2, 2004, petition.  

The proposed amendment is in compliance with statutes cited in Attachment 3. 

2. A proposed amendment to subsection (g) adds the phrase “or psychologist” to the phrase “in the event attending physician or his alternate is not available” following “attending physician” for consistency with the amendment to Section 70703 requested by Psychology Shield in their November 2, 2004, petition. 

Proposed non-substantive amendments. 

1. In subsection (g), the addition of the of the feminine objective case pronoun results in a gender neutral requirement; and

2.  The authority and reference note is updated. 

Section 71507. Patients’ Rights.  

Subsection (b).

In subsection (b) the word “physician” is replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  This proposed amendment removes the language that implies only physicians shall be assigned overall responsibility for the service.  

Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 3. 

Proposed non-substantive amendments.

1. In the first sentence in subsection (b) a comma is added to follow the word “service” to enhance readability; and

2.  The authority and reference note is added. 
Section 71517. Admission, Transfer and Discharge Policies.

Subsection (b). 

In subsection (b) the phrase “lawfully authorized to diagnose, prescribe and treat patients” is language that may be used to restrict admission of patients to those healthcare practitioners who may prescribe medications.  This language is deleted and replaced with non-discriminatory language “a licensed healthcare practitioner acting within the scope of his or her professional licensure.” 

Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 3. 

 Subsection (e).

In the subsection (e), the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within his or her scope of professional licensure, based on his or her assessment of the patient’s clinical condition” and the word “medical” is deleted.  The proposed amendments delete language that requires a physician to assess for a potential risk of discharge regardless of the admitting diagnosis and admitting licensed healthcare practitioner.  The proposed amendment deletes language that requires physician concurrence with any order to transfer or discharge made by another category of licensed healthcare practitioner acting within the scope of his or her professional licensure.  

The proposed amendment is in compliance with statutes cited in Attachment 3. 

Proposed non-substantive amendment.

The authority and reference note is updated. 

Section 71545.  Restraint of Patients.

Subsection (b).

In subsection (b):

1.  The phrase “the physician” in the first sentence is deleted and replaced with non-discriminatory language “a licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that restricts the ordering of restraint to physicians only.    

2.  The word “physician” in the last sentence is deleted and replaced with non-discriminatory language “licensed healthcare practitioner.”  The proposed amendment deletes language that restricts the ordering of restraints to physicians only.  

The proposed amendments are in compliance with statutes cited in Attachment 3.  

Proposed non-substantive amendments.

1.  In the last sentence of subsection (b), the addition of the feminine objective case pronoun makes the requirement gender neutral.

2.  The authority and reference note is updated. 

Section 71551. Medical Record Availability.  

Subsection (a).

In subsection (a) the proposed amendment adds the phrase “or psychologist” to follow the phrase “attending physician” for the reasons presented in Attachment 2. 

Subsection (g)

In subsection (g):

1.  The words “physician,” “dentist” and “podiatrist” are deleted and replaced with the non-discriminatory language “licensed health practitioner acting within the scope of his or her professional licensure.” The proposed amendment deletes language that implies only physicians, dentists and podiatrists are held to the requirement of authenticating or signing medical records within two weeks of a patient’s discharge. 

2.  In the second sentence the word “physician’s” is deleted and replaced with the non-discriminatory language “by a licensed healthcare practitioner acting within the scope of his or her professional licensure,”   and the second use of the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  These proposed amendments remove language that implies only physicians may authenticate medical records by using a signature stamp or computer key. 

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Subsection (h).

In subsection (h) the word “physician” is deleted and replaced with the phrase “attending member of the medical staff.” The amendment is proposed for the reasons presented in Attachment 2.  

Proposed non-substantive amendments.

1.  In the first sentence of subsection (g) the misspelling of the word “and” is corrected by adding the “d”; and

2. The authority and reference note is updated. 

Section 71553. Transfer Summary.

In Section 71553 the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  This proposed amendment deletes language that implies all transfer summaries shall be signed by physicians.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.
An authority and reference note is added. 

Section 72091. Psychologist.  

Proposed non-substantive amendments.

1.  In Section 72091 the name of the psychologist licensing board in subsection (a) and subsection (b) is changed from “California Board of Medical Quality Assurance” to the current name “California Board of Psychology”. 

2.  The authority and reference note is updated.
Section 72109.  Standing Orders.  

In Section 72109 the word “prescribe,” is deleted as it is often solely associated with the directions for the administration of medication, a privilege not universally available to all members of an organized medical staff. Standing orders may also pertain to non-medication directives.  Therefore, the following non-discriminatory language “provided by a licensed healthcare practitioner acting within the scope of his or her professional licensure” is added to follow “specific order for a specific patient.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment. 

The authority and reference note is updated. 

Section 72303.  Physician Services – General. 

Subsection (a).

In subsection (a) the requirement “All persons admitted or accepted for care by the skilled nursing facility shall be under the care of a physician selected by the patient or patient’s authorized representative” is deleted as it imposes medical oversight on non-physician licensed healthcare practitioners that otherwise may not be required by their scope of practice statute or the condition of the patient. 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is updated. 

Section 72311. Nursing Service—General.  

Paragraph (a)(3).

In paragraph (a)(3) the word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies only physicians acting in the capacity of “attending” healthcare practitioner shall be notified of occurrences listed.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subparagraph (a)(3)(D)

In subparagraph (a)(3)(D) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies that a change in the patient’s weight of five pounds or more is mandated to be reported only to a physician and that only physicians may stipulate alternative reporting criteria.  The proposed amendment requires that this information be reported to the attending licensed healthcare practitioner acting within the scope of his or her professional licensure and that this licensed health care practitioner, if it is within the scope of his or her professional licensure, may stipulate alternative reporting criteria.  Therefore the recipients of this information shall not be limited to physicians. Rather than listing specific practitioners, the proposed amendment defers to scope of practice.
The proposed amendment is in compliance with statutes cited in Attachment 4.
Subsection (b). 

1.  In the first sentence of subsection (b), the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioners acting within the scope of their professional licensure.”  The proposed amendment deletes language that implies only attempts to notify physicians shall be documented.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

2.  In the second sentence of subsection (b), the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that applies emergency medical care pursuant to Section 72301 (g) only upon the unavailability of physician care.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Subsection (c).

In subsection (c):

1.  The word “prescribed” is deleted and replaced with the word “ordered,” 

2.  The word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her scope of professional licensure.”  

The proposed amendments remove language that implies that only physicians, in their medical capacity, shall request meals for patients.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.
1. Punctuation is added to the section title.
2.  In subsection (b) the phrase “or her” is added to precede the word “designee to achieve gender neutrality.

3.  The reorder of the sentence for enhance clarity. 

4.  The authority and reference note is updated.

Section 72315.  Nursing Services – Patient Care.

Subsection (a).

In subsection (a) the word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”   The proposed amendment deletes language that restricts admission of patients to physicians only. 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is updated. 

Section 72319. Nursing Service. Restraints and Postural Supports.

Subsection (b).

In subsection (b) the language “physician or other person lawfully authorized to prescribe care” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure” that does not focus on any professional category. 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (i)(2).

In paragraph (i)(2) the word “psychologist” is added to follow the word “physician” for the reasons presented in Attachment 2.  

Paragraph (k)(1).

In paragraph (k)(1) the word “psychologist” is added to follow the word “physician.” The amendment is proposed for the reasons presented in Attachment 2.  

Proposed non-substantive amendment. 

The authority and reference note is updated. 

Section 72337. Dietetic Service—Diet Manual.  

In section 72337 the phrase “the attending physician, nursing and” is deleted and replaced with non-discriminatory language “and licensed healthcare practitioners acting within the scope of their professional licensure or certification.”   The proposed amendment deletes language that was found to discriminate against non-physicians.  As nursing staff is captured by the phrase “professional licensure or certification” it is unnecessary duplication to list the nursing staff separately.  The proposed language is also relocated to follow, rather than precede, the phrase “dietary service personnel.” 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is updated.
Section 72413. Occupational Therapy Service Unit.  

Subsection (a).

In subsection (a) the phrase “medically prescribed” modifying “services” is deleted.  The phrase “ordered by the licensed healthcare practitioner acting within the scope of his or her professional licensure” is added to express that occupational therapy services are also a therapy prescription option for the nonphysician licensed healthcare practitioner acting within his or her scope of professional licensure.  The proposed amendment removes language that implies only physicians (as medical prescribers) shall order occupational therapy services.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (b)(1).

In paragraph (b)(1) “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies that the occupational therapy service is obligated only to assist physicians in the evaluation of patients’ function.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (b)(2).

In paragraph (b)(2) “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies that only physicians shall order occupational therapy services.  

The proposed amendment is in compliance with statutes cited in Attachment 4.  

Proposed non-substantive amendment.

The authority and reference note is updated. 

Section 72423. Speech Pathology and/or Audiology Service Unit—Services. 

Subsection (a). 

In subsection (a) the word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure or certification.” The proposed amendment deletes language that implies only physicians may order speech pathology or audiology services.  In this instance the phrase is expanded to capture nurse practitioners who often work with other licensed healthcare practitioners in provision of healthcare services to the skilled nursing facility patient population. 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments. 

1.  In subsection (a) the phrase “which provide” is deleted and replaced with the phrase “for the provision of” that more accurately describes the function of the services.

2.  The authority and reference note is updated.

Section 72433. Social Work Service Unit—Services.  

Paragraph (a)(2).

In paragraph (b)(2) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within  the scope of his or her licensure.” The proposed amendment removes language that implies that only physicians shall represent the patient as the healthcare practitioner having overall patient care responsibility.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (b)(4).

In paragraph (b)(4), the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within  the scope of his or her licensure.” This proposed amendment removes language that implies a restriction of an attending or admitting role to physicians.   

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment. 
The authority and reference note is updated. 

Section 72453. Special Treatment Program Service Unit—Rights of Patients.  

Subsection (b).

In subsection (b) the phrase “or psychologist” is added to follow the word “physician.”   The amendment is proposed for the reasons presented in Attachment 2.   

Proposed non-substantive amendment. 

The authority and reference note is updated.

Section 72461. Special Treatment Program Service Unit—Orders for Restraint and Seclusion.

Subsection (a).

In subsection (a):

1.  In the first sentence the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.” 

2.  In the second sentence the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”

3.  In the third sentence the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”

4.  In the fourth sentence the word “physician” is deleted and, as the sentence refers to the preceding, replaced with the shorter non-discriminatory language “licensed healthcare practitioner.”   

The proposed amendments delete language that implies only physicians may order restraints or seclusion.  The proposed amendments are in compliance with statutes cited in Attachment 3. 

Proposed non-substantive amendments.  

1.  In subsection (a) grammatical edits (replacing the word “which” with the word “and”) are made to avoid creating a clarity issue; and

2.  The authority and reference note is updated. 
Section 72471. Special Treatment Program Service Unit—Patient Health Records and Plans for Care.  

Subsection (c).

In subsection (c) “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  Because of a restructuring of the sentence, the phrase “the patient” is added to follow the word “attending.”  The proposed amendment deletes language that implies only physicians shall approve patient care plans.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment. 

The authority and reference note is updated. 

Section 72515. Admission of Patients.  

Subsection (a).

In subsection (a) the word “physician’s” is deleted and replaced with the non-discriminatory language “of a licensed healthcare practitioner acting within the scope of his or her professional licensure.” The proposed amendment deletes language that implies that only physicians may admit patients.  

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment. 

The authority and reference note is updated. 

Section 72523.  Patient Care Policies and Procedures. 

Subparagraph (c)(2)(D).

In subparagraph (c)(2)(D) the word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies it is required to report only to physicians any sudden or marked adverse changes in a patient’s condition.

The proposed amendment is in compliance with statutes cited in Attachment 4.
Proposed non-substantive amendments.

The authority and reference note is updated.

Section 72525. Required Committees. 

Subparagraph (c)(1)(F). 

In subparagraph (c)(1)(F):

1.  The requirement in subparagraph (c)(1)(F)1, that limits a clinical psychologist’s authority to refer patients for admission only if there are physicians who will provide the necessary medical care for the referred patients is deleted because it prevents a clinical psychologist from operating within the scope of his or her license.   

2. Subparagraph (c)(1)(F)2 is redesignated (c)(1)(G),  the word  “physicians” is deleted and replaced with the non-discriminatory language “a licensed healthcare practitioner acting within the scope of his or her professional licensure.”  

The proposed amendments delete language that discriminates against clinical psychologists based on the degree held and restricts assuming overall care of patients to physicians only. The proposed amendments are in compliance with statutes cited in Attachment 4. 

Subparagraph (c)(1)(G).

Subparagraph (c)(1)(G) is deleted.  The statute cross reference in (c)(1)(G) is relocated to (c)(1)(F) and the remainder of the subparagraph is deleted as being unnecessarily duplicative of “scope of practice.”  It is not necessary to specifically address admission of patients by podiatrists, as these functions are addressed by the listing of relevant statute in subparagraph (c)(1)(F) and the non-discriminatory language proposed in language redesignated to subparagraph (c)(1)(G). 

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments. 

1.  A capitalization correction is made in subparagraph (c)(1)(A).

2.  Capitalization corrections are made in subparagraph (c)(1)(F).

3.  A punctuation correction is made to subparagraph (c)(2)(B).

4.  The authority and reference note is updated. 

Section 72528. Informed Consent Requirements.

Subsection (a).

The changes to subsection (a):

1.  In the first sentence of subsection (a) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment removes language that implies only physicians may have overall responsibility for the patient care by assuming the role of the “attending.” 

2.  In the second sentence of subsection (a) the word  “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure performing or ordering the procedure or treatment for which informed consent is required.”  The proposed amendments remove language that implies only physicians have the responsibility for obtaining informed consent. The proposed amendment also places the responsibility for the informed consent with the licensed healthcare practitioner performing or ordering the procedure or treatment.  Adding this language removes a requirement that may result in a licensed healthcare practitioner providing information or counsel outside his or her scope of practice.

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Subsection (e).

In subsection (e) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment is divided into two segments to accommodate the pre-existing structure of the regulation.  The proposed amendment removes language that implies only physicians may initiate treatment under the specified conditions without informed consent.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (f)(2).

In paragraph (f)(2) the word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.” The proposed amendment removes language that implies only physicians provide or order procedures or treatment requiring informed consent and that only physicians communicate with the patient or patient’s representative to provide information appropriate to the situations described. 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subsection (g).

The changes to subsection (g):

1.  In the first sentence of subsection (g), the word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment removes the delegation to a physician as the sole authority to decide when and when not to require the disclosure of information material to a patient and replaces the language with the reference to healthcare practitioner, when allowed by the scope of his or her professional licensure, to make this determination.
2.  In the second sentence of subsection (g), the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  This proposed amendment removes language that implies only physicians order nursing care.  

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Subsection (h).

In subsection (h) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment assures that communications from physician and non-physician licensed healthcare practitioners are presented in a manner or language understood by the patient or the patient’s representative. 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment. 

The authority and reference note is updated. 

Section 72543. Patients' Health Records.  

Subsection (a). 

The proposed amendment to third sentence of subsection (a) adds the word “psychologist” to the list of those persons who may request to see patients’ health records for the reasons presented in Attachment 2.  
Proposed non-substantive amendment. 

The authority and reference note is updated. 

Section 72547. Content of Health Records. 

Paragraph (a)(4). 

In paragraph (a)(4) the phrase “ or psychologist’s” is added to follow the word “physician’s.” The amendment is proposed for the reasons presented in Attachment 2.  
Paragraph (a)(12).

In paragraph (a)(12) the word “psychologist” is added to follow the word “physician.  The amendment is proposed for the reasons presented in Attachment 2.   

Proposed non-substantive amendments.
1.  In paragraph (a)(4) the word “physician” is changed to its possessive form for correct grammar.

2.  In paragraph (a)(12) the numeral “2” is deleted and replaced with the word “two.”

3.  The authority and reference note is updated. 

Section 73077. Patient.  

Subsection (a).

In subsection (a) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment removes language that implies only physicians shall be the attending licensed healthcare practitioner.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is added. 

Section 73089. Psychologist.  

In Section 73089 the name of the psychologist licensing board is changed from “California Board of Medical Examiners” to “California Board of Psychology” and the cross-reference to requirements listed in Health and Safety Code section 1316.5(d) is added.  The amendments are proposed for the reasons presented in Attachment 2. 

Proposed non-substantive amendment.

The authority and reference note is added. 

Section 73303. Physician Services—General.  

Subsection (a).

In subsection (a) the requirement  “All persons admitted or accepted for care by the intermediate care facility shall be under the care of a physician” is deleted as it imposes medical oversight on nonphysician licensed healthcare practitioners that otherwise may not be required by their scope of practice statute.

The proposed amendment is in compliance with statutes cited in Attachment 4. 
Proposed non-substantive amendment. 

The authority and reference note is updated.

Section 73311. Nursing Service—General.  

Subsection (b).

In subsection (b) the word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies only physicians acting in the capacity of “attending” healthcare practitioner shall be notified of unusual signs or behavior.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subsection (c).

In subsection (c):

1.  The word “prescribed” is deleted and replaced with the word “ordered.” 

2.  The word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her scope of professional licensure.”  

The proposed amendments remove language that implies that only physicians, in their medical capacity, shall request meals for patients.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Subsection (d).

In subsection (d) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies that a marked or sudden change in the patient’s weight is mandated to be reported only to a physician.  The proposed amendment requires that this information be reported to the attending licensed healthcare practitioner.  Therefore the recipients of this information shall not be limited to physicians. Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is added.

Section 73313. Nursing Service—Drug Administration. 

Subsection (j).

In subsection (j) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies only physicians act in the capacity of “attending” healthcare practitioner and in the capacity of “attending” it falls only to physicians to review the patient’s medications.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is added.

Section 73315. Nursing Service—Patient Care.

Subsection (a).

In subsection (a) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”   The proposed amendment deletes language that restricts the admitting of patients to physicians only.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subsection (e).

In subsection (e) the word “physician’s” is deleted and replaced with non-discriminatory language “provided by a licensed healthcare practitioner acting within the scope of his or her professional licensure” to follow the word “orders.”  The proposed amendment deletes language that implies only the orders of a physician need be considered when determining if an activity is contraindicated.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subsection (g).

In subsection (g) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”   The proposed amendment deletes language that restricts orders for treatment for minor illness or routine treatments for minor disorders to physicians only.    While a physician may be the licensed healthcare practitioner in the case of a minor illness, routine treatments are the purview of a wider selection of licensed healthcare provider.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subsection (h).

In subsection (h) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”   The proposed amendment deletes language that implies only physicians act in the attending role and assume overall responsibility for patient care.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subsection (i) 

In subsection (i) the phrase “or psychologist” is added.  The amendment is proposed  for the reasons presented in Attachment 2.  

Proposed non-substantive amendment.

The authority and reference note is added.

Section 73329. Dietetic Service—Diet Manual.  

In section 73329 the phrase “attending physicians and nursing” is deleted and replaced with non-discriminatory language “licensed healthcare practitioners acting within the scope their professional licensure or certification.”   The proposed amendment deletes language that was found to discriminate against non-physicians.  As nursing staff is captured by the phrase “professional licensure or certification” it is unnecessary duplication to list the nursing staff separately.  The proposed language is also located to follow, rather than precede, the phrase “dietary service personnel.” 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is added.

Section 73399.   Special Treatment Program Service Unit—Rights of Patients.  

Subsection (b).

In subsection (b) the phrase “or psychologist” is added to follow the word “physician” for consistency with a requested amendment to a similar requirement at Section 72453 (b).

The proposed amendment is in compliance with statutes cited in Attachment 3.

Proposed non-substantive amendments. 

1. In subsection (a) the word “his” is deleted and replaced by the phrase “the patient’s” to achieve a gender neutral requirement. 

2.  In paragraph (a)(1) the phrase “or her” is added to precede the phrases “own clothes,“ “own personal possessions,” and “own money” to achieve gender neutral requirement.  The word “his” preceding the phrase “toilet articles” is deleted as unnecessary. 

3.  In paragraph (a)(2) the word “his” preceding the phrase “private use” is deleted as unnecessary.
4.  In subsection (b) the phrase “or her” is added to precede the word “rights” to achieve a gender neutral requirement. 
5.  In subsection (c) the word “his” is deleted preceding the word “attorney” and the word “conservator” and is replaced in both instances with the phrase “the patient’s” for greater clarity and a gender neutral requirement. 

6.  The authority and reference note is added.

Section 73409. Special Disability Services—Orders for Restraint and Seclusion.  

Subsection (a).

In subsection (a):

1.  In the first sentence the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  

2.  In the second sentence the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The word “medical” is deleted so not to inadvertently exclude the consideration of psychological manifestations as requiring immediate intervention.
3.  In the third sentence the word “physician” is deleted and, as the sentence refers to the preceding sentence, replaced with the shorter version of non-discriminatory language “licensed healthcare practitioner.” 

The proposed amendments delete language that implies that only physicians may order restraint or seclusion.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.

1.  In subsection (a) grammatical edits (replacing the word “which” with the word “and”) are made to avoid creating a clarity issue; and 

2.  The authority and reference note is added. 
Section 73449. Social Work Service Unit.  

Paragraph (b)(1). 

In paragraph (b)(1) the phrase “or psychologist” is added to follow the word “physician.”  The amendment is proposed for the reasons presented in Attachment 2.
Paragraph (b)(4).

In paragraph (b)(4) “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies that participation in regular staff conferences as the “attending” is restricted to physicians.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is added.

Section 73469. Occupational Therapy Service Unit.  

Subsection (a).

In subsection (a) the phrase “medically prescribed” modifying “services” is deleted.  The phrase “ordered by the licensed healthcare practitioner acting within the scope of his or her professional licensure” is added to express that occupational therapy services are also a therapy prescription option for the nonphysician licensed healthcare practitioner acting within his or her scope of professional licensure.  The proposed amendment removes language that implies only physicians (as medical prescribers) shall order occupational therapy services.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (b)(1).

In paragraph (b)(1) “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies that the occupational therapy service is obligated only to assist physicians in the evaluation of patients’ function.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.

1.  The phrase “or her” is added in paragraph (b)(1) to achieve gender neutrality; and 

2.  The authority and reference note is added.

Section 73479. Speech Pathology and/or Audiology Service Unit.  

Subsection (a).

In subsection (a) the phrase “physician referred” is deleted and replaced with the non-discriminatory language “referred by a licensed healthcare practitioner acting within the scope of his or her professional licensure or certification.”  The proposed amendment deletes language that implies only physicians shall refer patients for speech pathology and/or audiology services.  The proposed amendment is relocated to follow, rather than precede, the word “services.”  In this instance the phrase is expanded to capture nurse practitioners who often work with other licensed healthcare practitioners in provision of healthcare services in intermediate care facilities.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (c)(1).
In paragraph (c)(1) the word “medical” is deleted.  The proposed amendment deleting the word “medical” removes language that implies only a medical practitioner shall order speech and audiology services.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.

1.  In subsection (a) the phrase “which provide” is deleted and replaced with the phrase “for the provision of” which more accurately describes the function of the services.

2.  The authority and reference note is added. 

Section 73489. Rehabilitation Service Unit.  

Subsection (a).

In subsection (a), the phrase “prescribed by a physician” is deleted and replaced with the non-discriminatory language “ordered by a licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies that only physicians shall order rehabilitation services for a patient.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (c)(1).

In paragraph (c)(1) the words “medical” and “prescribed” are deleted resulting in language consistent with the proposed amendments in subsection (a). 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is added. 

Section 73517. Admission of Patients.  

Paragraph (a)(1).

In paragraph (a)(1) the word “physician’s” is deleted and replaced with the non-discriminatory language “of a licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment follows, rather than precedes, the word “orders.”  The proposed amendment deletes language that implies that only physicians shall admit patients.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (a)(3).

In paragraph (a)(3) the word “physician” is deleted and is replaced with the non-discriminatory language “of a licensed healthcare practitioner acting within the scope of his or her professional licensure” to follow, rather than precede, the word “orders.”  The proposed amendment deletes language that implies that only physicians shall admit patients.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.

1.  Punctuation is added following the section title.

2.  The authority and reference note is updated.

Section 73519. Administrative Policies and Procedures.  

Paragraph (a)(1). 

In paragraph (a)(1) the adding requirement “Facility policies shall adhere to the requirements of Sections1316 and 1316.5 of the Health and Safety Code” is proposed for the reasons presented in Attachment 2. 

Paragraph (b)(5).

In paragraph (b)(5) the phrase “a physician” is deleted and replaced with the non-discriminatory language “the admitting licensed healthcare practitioner acting within the scope of his or her professional licensure.”   The proposed amendment modifies the language to include nonphysician members of the medical staff.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.  The addition of “admitting” and “or his or her designee” does narrow the phrase to exclude nursing care staff employed by the facility. 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (f)(1).

In paragraph (f)(1) the requirement allowing clinical psychologists to refer patients for admission only if there are physicians who will provide the necessary medical care for the referred patients is deleted because it is in conflict with Health and Safety Code Section 1316.5 and, therefore, invalid.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (f)(2).

 In paragraph (f)(2), redesignated to subsection (g),  the word “physicians” is deleted and replaced with the non-discriminatory language “a licensed healthcare practitioner acting within the scope of his or her professional licensure.”   The proposed amendment deletes language that allows only physicians to assume overall care of patients. The proposed amendment results in the combining of the requirements paragraphs (f)(2), (f)(3) and (g)(1) into subsection (g). Rather than listing specific practitioners, the proposed amendment defers to scope of practice.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (f)(3). 
Paragraph (f)(3) is deleted as the requirement is absorbed by the nondiscriminatory language proposed for subsection (g).  It is not necessary to specifically address admission of patients or duties performed by dentists, as these functions are addressed by the listing of relevant statute in subsection (f) and the non-discriminatory language proposed in subsection (g).  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subsection (g). 

With the exception of the relocation of the Health and Safety Code Section to subsection (f), the proposed amendment deletes the existing language as it is unnecessarily duplicative of “scope of practice.”  Amended language formerly paragraph (f)(2) is redesignated to subsection (g).  It is not necessary to specifically address admission of patients or duties performed by podiatrists, as these functions are addressed by the listing of relevant statute in subsection (f) and the non-discriminatory language proposed in subsection (g).  

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.

1.  The cross reference, Health and Section Code 1316, is relocated from subsection (g) to subsection (f); and 

2.  Capitalization changes are made in subsection (f).

3.  The authority and reference note is updated.  

Section 73523. Patients' Rights.  

Proposed non-substantive amendments.

1.  In paragraph (a)(10)  the phrase “the patient’s” is deleted as a redundant and unnecessary restatement of the subject in the list’s introductory sentence; and the phrase “except as authorized by law,” language inadvertently omitted in an earlier rulemaking, is added.  These proposed amendments result in language that mirrors an identical requirement for skilled nursing facilities at Section 72527(a)(10).

2.  In paragraph (a)(16), the phrase “his/her” is deleted as unnecessary and confusing language and a comma is added following the word “and.”

3. The Authority and Reference note is updated. 

Section 73524. Informed Consent Requirements.  

Subsection (a).

1.  In first sentence of subsection (a) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies only physicians shall have responsibility for the determining what information is relevant to the patient to make a decision to accept or reject proposed treatment or procedure.” 

2.  In the second sentence of subsection (a) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure performing or ordering the procedure or treatment for which informed consent is required.”  The proposed amendment deletes language that implies only physicians have the responsibility for obtaining informed consent. The proposed amendment also places the responsibility for the informed consent with the licensed healthcare practitioner performing or ordering the procedure or treatment.  Adding this language removes a requirement that may result in a licensed healthcare practitioner forced to provide information or counsel outside his or her scope of practice. 

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Subsection (e).

In subsection (e) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies only physicians shall initiate treatment under the specified conditions without informed consent.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (f)(2).

In paragraph (f)(2) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.” The proposed amendment deletes language that implies only physicians provide or order procedures or treatment requiring informed consent and that only physicians shall communicate with the patient or patient’s representative in providing information appropriate to the situations described.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Subsection (g).

1.  In the first sentence of subsection (g), the word “physician” is replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies only a physician shall have authority to determine when the circumstances do or do not require the disclosure of information material to a patient.   The proposed amendment replaces this restrictive language with the provision allowing licensed healthcare practitioners, when permitted by the scope of their licensure, to make this determination.  

2.  In the third sentence of subsection (g), the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  This proposed amendment removes language that implies only physicians order treatments or procedures. Rather than listing specific practitioners, the proposed amendment defers to scope of practice.  

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Subsection (h).

In subsection (h) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment assures that communications from physician and non-physician licensed healthcare practitioners are presented in a manner or language understood by the patient or the patient’s representative. 

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment. 

The authority and reference note is updated. 

Section 73543. Patients' Health Records.  

Subsection (a).

In subsection (a) the word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendment deletes language that implies only physicians act in the capacity of “attending.”  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments. 

1.  A spelling correction is made in the last sentence of subsection (a).

2.  The authority and reference note is added.

Section 73547. Content of Health Records.  

Subparagraph (a)(5)(E)

In subparagraph (a)(5)(E) the phrase “prescribed by the physician” is deleted.   The proposed amendment deletes language that implies only physicians shall order restraints.  The proposed amendment is also consistent with the requirement at Section 72547 subparagraph (a)(5)(E) for skilled nursing facilities.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (a)(11).

In paragraph (a)(11) the word “physician” is deleted from both sentences and  following  the word “Orders” non-discriminatory language “provided by a licensed healthcare practitioner acting within the scope of his or her professional licensure” is added.  This proposed amendment deletes language that implies only physicians shall order treatment and diets for patients.  The phrase “acting within the scope of his or her professional licensure” limits the ordering of medications to those licensees whose scope of practice includes this responsibility.  

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.

1.  The article “the” is added to precede  the noun “patient” for enhanced clarity of subparagraph (a)(5)(A)3; 

2. In subparagraph (a)(5)(E) the verb “used” is added before “the support and protection of the patient” to replace the verb deleted;

3.  In paragraph (a)(11) the word “Orders” is capitalized for correct sentence format; and 

4.  The addition of the Authority and Reference note to follow the section.

Section 79315.  Restraints.

Subsection (c).

In subsection (c):

1.  In the first sentence the word “physician’s” is deleted and replaced with non-discriminatory language “of a licensed healthcare practitioner acting within the scope of his or her professional licensure.”  The proposed amendments delete language that implies only physicians shall order restraints.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.  

2.  In the second sentence the word “prescriber” is deleted and replaced the with non-discriminatory language “ordering licensed healthcare practitioner” consistent with proposed language used in the first sentence of this subsection.  

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment. 

The authority and reference note is updated.   

Section 79351.  Patient Health Record Availability.

Paragraph (a)(1).

In paragraph (a)(1) the word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her licensure.” This proposed amendment removes language that implies only physicians shall assume the “attending” role.  Rather than listing specific practitioners who may assume the role of “attending,” the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment. 

The authority and reference note is updated.

Section 79637. Nursing Service – Patient Care.  

Subsection (a).

In subsection (a) the word “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.”   The proposed amendment deletes language that only physicians shall admit patients.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Paragraph (h)(1).

In paragraph (h)(1), the word  “physician” is deleted and replaced with non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure or certification.”  The proposed amendment deletes language that implies the monitoring of fluid intake and output shall be documented only when ordered by a physician. Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendment is in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendments.

1.  In paragraph (h)(2) a typographical error is corrected changing “inmate-physician” to “inmate-patient.”

2. The authority and reference note is updated. 

Section 79689. Dietary Service Therapeutic Diets.  

Subsection (a). 

In subsection (a) the word “prescribed” is deleted and replaced with the word “ordered.”   The word “physician” is deleted and replaced with the non-discriminatory language “licensed healthcare practitioner acting within the scope of his or her professional licensure.  The proposed amendments delete language that allows only physicians to order therapeutic diets.  Rather than listing specific practitioners, the proposed amendment defers to scope of practice.

The proposed amendments are in compliance with statutes cited in Attachment 4. 

Proposed non-substantive amendment.

The authority and reference note is updated. 

STATEMENT OF DETERMINATIONS

A. ALTERNATIVES CONSIDERED


The California Department of Health Services (Department) has determined that no reasonable alternative considered by the Department or that has otherwise been identified and brought to the attention of the Department would be more effective in carrying out the purpose for which the action is proposed or would be as effective and less burdensome to affected private persons than the proposed action.

B. LOCAL MANDATE DETERMINATIONS


The Department has determined that the proposed regulation amendments will not impose a mandate on local agencies or school districts, nor are there any costs for which reimbursement is required by Part 7 (commencing with Section 17500) of Division 4 of the Government Code.

C. ECONOMIC IMPACT STATEMENT


The Department has made an initial determination that the adoption of these proposed regulations would not have significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states. 


The proposed regulations would not significantly affect:

· The creation or elimination of jobs within the State of California.  

· The creation of new businesses or the elimination of existing businesses within the State of California.  

· The expansion of businesses currently doing business within the State of California.  

D. EFFECT ON SMALL BUSINESSES


The Department has determined that the proposed regulations would not have an affect on small businesses.  The proposed amendments implement the California statutory mandate that as members on a healthcare facility’s organized medical staff, the rules shall not discriminate on the basis of whether the staff member holds an  M.D., D.O., D.D.S., D.P.M or doctoral degree in psychology and they may perform any health service they are authorized by law to perform without discrimination.  The proposed amendments implement the mandates of state statute, specifically Health and Safety Code Sections 1315, 1316, and 1316.5.

E. EFFECT ON HOUSING COSTS

The Department has made the initial determination that adoption of these proposed regulations would not have a significant statewide effect on housing costs.  
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ATTACHMENT I  


Documents Relied Upon  


available under the heading “DPH-05-010, Scope of Practice in 
Licensed Health Facilities” at 

http://ww2.cdph.ca.gov/services/DPOPP/regs/Pages/ProposedRegulations.aspx
ATTACHMENT 2


Standard language acknowledging that the proposed amendment was 
suggested by Psychology Shield in the November 8, 2004 petition. 

ATTACHMENT 3


Standard language explaining that the proposed regulation amendment 
is to bring the regulation into compliance with Health and Safety Code 
section 1316.5. 

ATTACHMENT 4


Standard language explaining that the proposed regulation amendment 
is to bring the regulation into compliance with Health and Safety Code 
sections 1315, 1316 and 1316.5. 

ATTACHMENT I  

Documents Relied Upon

Available under the heading “DPH-05-010, Scope of Practice in Licensed Health Facilities” at 

http://ww2.cdph.ca.gov/services/DPOPP/regs/Pages/ProposedRegulations.aspx
A. November 8, 2004, Petition from Psychology Shield

B. November 22, 2004, California Department of Health Services


acknowledgement of receipt of November 8, 2004, petition

C. April 26, 2005, California Department of Health Services response to the November 8, 2004 petition

ATTACHMENT 2

The proposed amendment is in response to the November 8, 2004, petition submitted to the Department by Psychology Shield (Attachment 1-A).  The Department reviewed the petition and decided that the requested amendment, in addition to a number of other requests for regulation amendment, warranted consideration. 

ATTACHMENT 3

The proposed amendments are consistent with Health and Safety Code section 1316.5 (a)(2) “…medical staff status shall include and provide the right to pursue and practice full clinical privileges for holders of a doctoral degree of psychology within the scope of their respective licensure”; Health and Safety Code section 1316.5 (a)(1) “The rules and regulations shall not discriminate on the basis of whether the staff member holds an M.D., D.O., D.D.S., D.P.M., or doctoral degree in psychology within the scope of the [medical staff] member’s respective licensure”; and Health and Safety Code section 1316.5 (b)(2) “If a health service is offered by a health facility with both licensed physicians and surgeons and clinical psychologists on the medical staff, which both licensed physician and surgeons and clinical psychologists are authorized by law to perform, the service may be performed by either, without discrimination.”

ATTACHMENT 4

The proposed amendments are consistent with  Health and Safety Code section 1316.5 (a)(2) “…medical staff status shall include and provide the right to pursue and practice full clinical privileges for holders of a doctoral degree of psychology within the scope of their respective licensure”; Health and Safety Code section 1316.5 (a)(1) “The rules and regulations shall not discriminate on the basis of whether the staff member holds an M.D., D.O., D.D.S., D.P.M., or doctoral degree in psychology within the scope of the [medical staff] member’s respective licensure”; and Health and Safety Code section 1316.5 (b)(2) “If a health service is offered by a health facility with both licensed physicians and surgeons and clinical psychologists on the medical staff, which both licensed physician and surgeons and clinical psychologists are authorized by law to perform, the service may be performed by either, without discrimination.” The changes in language also provide consistency with Health and Safety Code section 1316 “The rules of a health facility which include provisions for use of the facility by, and staff privileges for, medical staff shall not discriminate on the basis of whether the staff member holds a  M.D., D.O., or D.P.M. degree, within the scope of their respective licensure”; and Health and Safety Code section 1315 “Dental services, as defined in the Dental Practice Act, may be provided patients in health facilities licensed under this chapter.  Such services shall be provided by persons licensed by the State of California pursuant to Section 1611 of the Business and Professions Code.” 
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