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INITIAL STATEMENT OF REASONS

Description of the public problem, administrative requirement or other conditions or circumstances the amended regulations are intended to address.

The Centers for Medicare and Medicaid Services (CMS), formerly the Health Care Financing Administration, under the statutory authority of “The Omnibus Reconciliation Act of 1987(OBRA ’87), issued regulations and program guidance resulting from a 1986 report from the Institutes of Medicine.  These regulations included a general requirement that skilled nursing facilities (SNFs) provide, “…sufficient nursing staff to provide nursing and related services to attain or maintain the highest practicable level of physical, mental and psychosocial well-being of each resident. .. .”(Exhibit A). In addition, the law also allows SNFs to request waivers from the staffing requirements in areas where shortages of nurses exist. To ensure compliance with federal law, California SNFs now undergo a yearly recertification survey.

The term “resident(s)” was first used in the OBRA 1987 regulations to describe a person who resides in a SNF. Since that time, there has been an evolution in the term and although some provisions of law and regulations still refer to these persons as “patients,” current provisions of law and regulations refer to the same persons as “residents.” Therefore throughout this document, the terms “patient” and “resident” will be used interchangeably.  Section 1276.65 of the Health and Safety Code (HSC), enacted by Assembly Bill (AB) 1075 (Shelley, Chapter 684, Statutes of 2001), refers to “nursing hours per patient day” and the acronym “hppd” is commonly used. Therefore the term “patient” continues to be used in the context of hppd.

Compliance with the 3.2 nursing hours per patient day (hppd) is the minimum amount of direct hands-on care required to be provided to a SNF resident in a 24-hour period.  Generally speaking, nursing hppd is calculated by comparing the number of nursing staff to the resident census of a SNF.  The level of resident care in a SNF can range from total care including bathing, feeding, toileting, mobilizing and turning, to minimal care, which may include minor, and intermittent, assistance to the resident. Therefore, the required 3.2 nursing hppd is a minimum average 24-hour calculation that would include residents of all acuity levels in these facilities. 

The U.S. General Accounting Office launched an investigation of California’s nursing homes in response to allegations of widespread abuse. It was in its November 4, 1999, report (Exhibit B), that the Office concluded that “serious care problems” persisted in the State’s nursing homes, and attributed the problem in part to a lack of State and Federal oversight.  On December 7, 2000, the U.S. House of Representatives issued a report finding that 94% of nursing homes in the San Francisco Bay Area did not meet federal health and safety standards (Exhibit C). 

The state Legislature amended HSC section 1276.5 in AB1107 (Cedillo, Chapter 146, Statutes of 1999), to increase the minimum number of nursing hppd from 3.0 to 3.2 hours of direct patient care per day, effective January 2000 (Exhibit D).  HSC section 1276.7, enacted by AB 1731 (Shelley, Chapter 451, Statutes of 2000)  authorized raising the minimum nursing staff requirement to 3.5 hours of direct patient care per day by 2004, “or to whatever staffing levels the department determines are required to provide California nursing home residents with a safe environment and quality skilled nursing care..” (Exhibit E).  This section also required the California Department of Health Services (the Department
) to prepare a report, prior to May 2001, on its analysis and recommendations, and submit this report to the Legislature, including its recommendations for any staffing increases and proposed timeframes and costs for implementing the increase.

In 2001, the Department submitted the required report to the Legislature, entitled, “Nursing Staff Requirements and the Quality of Nursing Home Care” (Exhibit F).  The Department concluded that, “Adequate empirical data is not available to support a conclusion that raising the minimum staffing requirement above the current standard will achieve a specific improvement in the quality of resident care. Therefore, without empirical data to guide this policy objective, an increase in the minimum nursing staff requirement at this time is not recommended.” The report also concluded that “consideration be given to converting the current minimum standard of 3.2 nursing hours per patient per day to a staff-to-patient ratio in a manner that ensures flexibility in addressing individual patient needs.” 

 HSC section 1276.65 requires the Department to convert existing requirements for hours per patient day in SNFs to numerical ratios of residents per direct care giving nurse. Additionally, the statute requires, “separate licensed nurse staff-to-patient ratios in addition to the ratios established for other direct caregivers.” These requirements apply equally to freestanding SNFs, and to “distinct part” SNFs within general acute care hospitals.

 A distinct part SNF is defined in section 70027 of title 22 of the California Code of Regulations (CCR) as “an identifiable unit accommodating beds and related facilities including, but not limited to, contiguous rooms, a wing, floor or building which is approved by the Department for that purpose.”  

HSC section 1276.5, determined that direct care giving to residents in SNFs should be no less than 3.2 nursing hppd. Historically, it has been difficult  for interested parties (patient advocates, SNF residents and their families, SNF employees and state inspectors) to easily or independently determine whether there was adequate nurse staffing to provide the minimum 3.2 nursing hppd. Converting the current minimum standard of 3.2 nursing hppd to a nursing staff-to-patient ratio would provide a less complicated way to determine staffing levels throughout the day in the SNF. It would be one measure that no less care would be given under the required 3.2 nursing hppd provided by the nursing staff. Since this ratio would include all direct caregivers and would be calculated on a 24-hour cycle, SNFs would have flexibility in staffing to address individual resident needs.

HSC section 1276.65 required the Department to convert the existing 3.2 nursing hppd established by HSC section 1276.5 to a nurse-to-patient ratio. The level of care in a SNF can range from custodial, where residents only require minimal help in activities of daily living (ADLs), to a much higher level of care.  ADLs include mobility, bathing and dressing, eating, toilet use, and caring for personal hygiene requirements. These activities are further defined as “necessary care and services to attain and maintain the highest practicable physical, mental, and psychosocial well-being, in accordance with the comprehensive assessment and plan of care” (section 483.25 of title 42 of the Code of Federal Regulations (CFR)) (Exhibit A).

HSC section 1276.65 also contained a provision limiting the Department’s ability to require the implementation of the ratios without a specific Legislative appropriation. Subsection (i) of section 1276.65 provides, “Initial implementation of the staffing ratio developed pursuant to requirements set forth in this section shall be contingent on an appropriation in the annual Budget Act or another statute.”

A 2000 and 2001 study by the Institutes of Medicine, titled “Improving the Quality of Long-Term Care” (Exhibit G), provided the data that demonstrated that although an increase of licensed staff did improve quality of care, the research failed to define an optimal staffing level due to the varying differences in types of care needed for residents. The study determined that increased nursing staffing levels alone are a necessary, but not comprehensive, condition for positively affecting the quality of care in nursing homes. 

Many nursing staff providing direct care, including Registered Nurses, Licensed Vocational Nurses, Licensed Psychiatric Technicians and Certified Nurse Assistants (CNAs), may work varying time schedules. These schedules, other than eight-hour shifts, can include two-to-four hour “short shifts or split shifts” that are defined as non-consecutive working periods within a 24-hour period and extended (10 – 16 hour) shifts. If the shift exceeds the eight-hour time frame or is a fraction thereof, a formula is necessary for calculating the nursing staff-to-patient ratio. 

The formulae identify direct caregivers as a full-time employee equivalent (FTE) that would equate to one person working full-time.  For example, one person working full time (based upon an 8-hour shift) equals one FTE, as do two people each working four hours shifts. To determine FTEs, the SNF would multiply the number of direct care giving staff, licensed and certified, by the total number of hours worked, and then would divide the total number of hours by eight to reflect the FTE staffing for one shift. 

Although shifts may start at varying hours, it is common practice to identify these shifts as: day shift, evening shift, and night shift. The emergency regulations are based upon a standard eight-hour shift. The emergency will also address the necessity to provide staffing at higher staff-to-patient ratios during the hours which include more intensive treatments, ADLs, and other staff interventions. 


Upon appropriation in the annual Budget Act or another statute, the Department is adopting 22 CCR section 72329.1 to implement the provisions of HSC section 1276.65(c). The emergency regulations also include direct care staff posting requirements in order to comply with the requirements of HSC section 1276.65(f) and to be consistent with the federal requirement contained in 42 CFR section 483.30, that requires a skilled nursing facility to post nursing staff for each shift.  

Distinct Part Skilled Nursing Units may house persons who require a higher level of care for an extended period of time. In addition to being regulated under 22 CCR Division 5, these facilities are also addressed in 22 CCR sections 51215.5(e) and 51215.8(t) as Medi-Cal contracted reimbursement categories.  Residents in these units may require a higher level of care and, in those facilities that contract with Medi-Cal, the rate setting calculations accommodate the necessity for higher staffing levels. The calculations in the aforementioned Medi-Cal regulations would not be compromised by these proposed regulations and can be applied equally to freestanding SNFs and distinct part SNFs.

During the yearly recertification survey and when investigating staffing complaints, Health Facility Evaluator Nurses (HFENs) conduct unannounced facility inspections and identify whether professional staff and required services are provided or available to residents. Although there are no federally mandated minimum standards, many states, including California, have enacted minimum staffing standards. The establishment of these numeric nurse-to-resident ratios will enable HFENs, as well as the residents and their families and visitors and facility staff to quickly determine staffing compliance as required by HSC section 1276.65(g)(1), which states, …”the department shall inspect for compliance with this section during state and federal periodic inspections ....” 

Upon appropriation in the annual Budget Act or another statute, the emergency regulations will add, to 22 CCR, a definition (Section 72038), and amend a definition contained in section 72077 by adopting section 72077.1 and making section 72077 inoperative on the date that section 72077.1 becomes operative. To determine the maximum number of residents assigned to each licensed nurse, licensed psychiatric technician, or certified nurse assistant in SNF, the proposed regulations also amend existing staffing regulations included in section 72329 by adopting section 72329.1 and making section 72329 inoperative on the date that section 72329.1 becomes operative.  By creating new numbered sections and, when they become operative, making the corresponding older sections inoperative, the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance.   The language in sections 72077.1 and 72329.1 provides the public notice of the criteria necessary for initial implementation of the new requirements.

Article 1– Definitions

Section 72038. Direct Caregiver 


This term is defined in statute and identifies the skill levels of those persons who are employed to provide care for residents in a SNF. 


 Direct care giving is defined as the performance of ADLs as described in 22 CCR section 72315, and includes services that ensure the safety, comfort, personal hygiene and protection of residents in a SNF. These duties also include the performance of disease prevention and restorative measures.  Licensed Nurses who are direct caregivers also provide services including, but not limited to, the administration of medications and therapeutic agents necessary to implement a treatment, disease prevention, or rehabilitative regimen ordered by and within the scope of licensure of a physician, dentist, podiatrist, or clinical psychologist, as defined by HSC Section 1316.5. This section limits the definition to direct caregivers who are actually caring for residents, not at meals or in training, and emphasizes the statutory prohibition on including directors of nursing services in larger SNFs in the definition.


This requirement includes an informational restatement of the provision of subsection (i) of HSC section 1276.65 for clarity, in order to provide the criteria mandated by the Legislature that implementation of this section is contingent upon an appropriation in the annual Budget Act or another statute.
Section 72077 Patient.


This section is amended in a non-substantive manner by adding a subsection (d) which states that it will become inoperative once its successor section, section 72077.1 becomes operative.  This is necessary in order to conform to the requirement in HSC section 1276.65 (i), and in so doing the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance.   

Section 72077.1 Patient.


This section is adopted to amend former section 72077 in a non-substantive manner by including the term “resident” in the definition, as that is the term used in federal law, and to show the terms “patient” and “resident” may be used interchangeably.


Subsection (d) is added to this section to provide that this section will not become operative until the appropriation required by subsection (i) of HSC section 1276.65 occurs.  By creating new numbered sections and, when they become operative, making the corresponding older sections inoperative, the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance.  The language in sections 72077.1 and 72329.1 provides the public notice of the criteria necessary for initial implementation of the new requirements.

Section 72329 Nursing Service - Staff 


This section is amended in a non-substantive manner by adding a subsection (h) which states that it will become inoperative once its successor section, section 72329.1 becomes operative pursuant to HSC section 1276.65(i).   By creating new numbered sections and, when they become operative, making the corresponding older sections inoperative, the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance.   The language in sections 72077.1 and 72329.1 provides the public notice of the criteria necessary for initial implementation of the new requirements.

Section 72329.1 Nursing Service - Staff 

This section is adopted to make grammatical corrections and to clarify the language contained in its predecessor, section 72329, and to make consistent the terms used to provide guidance in complying with this section. 
Subsections (a) and (b) are unchanged from section 72329. Subsections (c) and (d) are adopted to make grammatical corrections to the language contained in its predecessor, section 72329, by adding “s” to change the word “service” to plural in both subsections. Subsection (e) is unchanged from section 72329.

Section 72329.1 (f) 

Subsection (f) has been adopted to amend the language from section 72329 to incorporate the changes in the minimum nursing staff hours as mandated by HSC sections 1276.5, 1276.65 and section 14110.7 of the Welfare and Institutions Code.  This meets the statutory requirement (HSC section 1276.65(c)(2)) directing the Department to “ensure that no less care is given than is required pursuant to section 1276.5” of the HSC. The references in the subsection to daily averages have been eliminated to make the wording consistent with the statutory requirement in HSC section 1276.5 and the other subsections that refer to “minimum” not average requirements.


Section 72329.1(g) 

This subsection is adopted to provide the nurse-to-patient (resident) ratio which meets the nursing hppd required in a manner that takes into account LNs, licensed psychiatric technicians, and CNAs, as well as the length of the shift worked.

Considerations for ratio conversion

Each year, the Office of Statewide Health Planning and Development (OSHPD) provides a long term care (LTC) Annual Financial Data Profile (Exhibit H). This profile, issued ten months after the end of the previous calendar year, reflects the average number of resident days and the average occupancy rate of all LTC facilities. The overall staffing is calculated to provide the “productive hours per patient day” based on the number of employees reported against the average occupancy rate of the licensed beds. Given these calculations, the Department has been able to determine an approximate nursing hppd level of resident care actually being provided by caregivers. 

Based on the data calculation average contained in the 2002 through 2005 data profiles, LN staff hours were calculated as approximately 1.0 productive nursing hppd, and CNAs were calculated as 2.2 productive nursing hppd.  Subsequently, the totals reflect the targeted minimum staffing ratio of 3.2 hppd.  Therefore, in order to calculate ‘real world’ data into a ratio by CNA and LN categories, we based the calculations on an approximate doubling of CNA hppd to LN hppd.  

Currently there are over 1295 SNFs in California that, upon appropriation in the annual Budget Act or another statute for implementation, will be affected by these ratios. The bed capacity of these facilities ranges from fewer than 20 beds to 300 beds or more. These calculations can be used in any size SNF; however, at no time may the amount of care be less than 3.2 nursing hppd.  Current regulation, section 72329, requires that all SNFs be staffed by at least one LN, awake and on duty at all times, day and night (subsections (b) and (c)). Therefore, in a smaller SNF with a resident census of more than 30 residents, the LN to patient ratio will be higher but at no time shall the nursing hppd be less than 3.2 nursing hppd. 

The assumptions underlying the regulations are as follows: 

1. 3.2 hours of care per patient

2. Each caregiver can render 8 hours of care per shift, even if the services of several individuals are required to equal one caregiver.

3. There are three 8-hour shifts during a 24-hour period.

4. A licensed nurse must be awake and on duty 24 hours per day, seven days a week.

5. Licensed nurses may be substituted for non-licensed staff, but not vice-versa.  

Since the skill levels and scopes of practice of LNs and CNAs are different, at no time shall the nurse-to-patient conversion be calculated solely for the LN staff or the CNA staff, but shall be a combined ratio including all staff providing direct care, unless a determination has been made that the residents require a higher staff skill level to reach their optimum practicable functioning.

Section 72329(g)(3) shows the criteria used for calculating the ratio. The standard of 3.2 nursing hppd is calculated by dividing the total number of hours of work performed by on-duty nursing caregivers in a 24-hour period by the SNF resident census.  Bed holds are not to be included in the census calculations, since the ratio is calculated on the actual number of residents in the SNF and not the number of beds in the SNF.  During any 24-hour period, if a resident is admitted or re-admitted, and the addition of this resident changes the staffing ratio requirement, the SNF must provide the appropriate staffing in order to meet the required nursing hppd.

The statute (HSC section 1276.65(d)) mandates that SNFs shall staff at a licensing level that is most appropriate for the individual needs of residents.  In instances that require varying levels of care, the SNF has the flexibility to assign appropriate nursing staffing to “ensure no less care is given” at different times (shifts) during a 24-hour period to meet the individual needs of their residents. The phrase “ensure that no less care is given” follows the statutory requirement directing the Department to provide a formula that would make certain that the nurse-to-resident ratio would meet the minimum standard of care per resident in SNFs, and is required pursuant to HSC section 1276.65.

Overall, the conversion of the 3.2 nursing hppd to resident would be one nursing caregiver to each 2.5 residents in a 24-hour period, and the calculation is based on the actual daily resident census. Therefore, in order to calculate the total number of nursing staff necessary, the facility would divide the resident census by 2.5 to determine the total number of staff required in the 24-hour period.  Any resulting fractional answer must be rounded up to the next whole person. 

The first assumption is that there must be at least one licensed nurse on duty at all times as dictated by section 72329(b), (c) and (d).  The second assumption is that the care given by CNAs is more time consuming, and includes the provision of assistance with ADLs. The number of residents that are to be cared for by CNAs is approximately 50% less than those cared for by LNs.  An example of the varying resident census and the staffing requirements per day and per shift is provided in the following matrix.

Nurse-to-Resident Ratio Table to Meet the Minimum 3.2 Nursing hppd

· At all times, the ratio shall be at least one CNA per 15 residents.

· At all times, the ratio shall be at least one licensed nurse (LN) per 30 residents.

· This matrix represents groupings of residents. 

· All fractions have been increased to the next whole number of caregivers. E.g., if the formula equated to 0.44 licensed nurse, one LN is required.  If the formula equated 1.33 CNA, two CNAs are required.

· For facilities with more than 110 beds, the formula can be used to determine the daily and per-shift staffing that would meet the 3.2 nursing hppd minimum. However, any fraction of caregiver must be increased to the next highest whole number. 

· There can never be less than 3 CNAs and 3 LNs on a day.

	a
	b=a*3.2
	c=b/8 hrs.
	d=c*2/3
	e=c*1/3

	Number of Residents
	Min. hppd


	Min. CNA & LN per day
	Min. CNAs per day‡
	Min. LN per day†‡


	1 – 11
	3.2 – 35.2
	6
	3
	3

	12 – 15
	38.4 – 48
	6
	4
	3

	16 – 18
	51.2 – 57.6
	7 – 8
	5
	3

	19 – 22
	60.8 – 70.4
	8 - 9
	6
	3

	23 – 26
	73.6 – 83.2
	10 - 11
	7
	4

	27 – 30
	86.4 – 96
	11 - 12
	8
	4

	31 – 33
	99.2 – 105.6
	13 - 14
	9
	5

	34 – 37
	108.8 – 118.4
	14 - 15
	10
	5

	38 – 41
	121.6 – 131.2
	15 - 17
	11
	6

	42 – 45
	134.4 – 144
	17 - 18
	12
	6

	46 – 48
	147.2 – 153.6
	19 - 20
	13
	7

	49 – 52
	156.8 – 166.4
	20 - 21
	14
	7

	53 – 56
	169.6 – 179.2
	22 - 23
	15
	8

	57 – 60
	182.4 – 192
	23 - 24
	16
	8

	61 – 63
	195.2 – 201.6
	25 - 26
	17
	9

	64 – 67
	204.8 – 214.4
	26 - 27
	18
	9

	68 – 71
	217.6 – 227.2
	28 - 29
	19
	10

	72 – 75
	230.4 – 240
	29 - 30
	20
	10

	76 – 78
	243.2 – 249.6
	31 - 31
	21
	11

	79 – 82
	252.8 – 262.4
	32 - 33
	22
	11

	83 – 86
	265.6 – 275.2
	34 - 35
	23
	12

	87 – 90
	278.4 – 288
	35 - 36
	24
	12

	91 – 93
	291.2 – 297.6
	37 - 38
	25
	13

	94 – 97
	300.8 – 310.4
	38 - 39
	26
	13

	98 – 101
	313.6 – 323.2
	40 - 41
	27
	14

	102 – 105
	326.4 – 336
	41 - 42
	28
	14

	106 – 108
	339.2 – 345.6
	43 - 44
	29
	15

	109 - 110
	348.8 - 352
	44
	30
	15


Note: * Represents the multiple, e.g., in column “a” the number of residents is multiplied (*) by 3.2 nursing hppd.

 † For SNFs with more than 59 beds, the director of nursing services may not be included in this number.

‡ The SNF determines how many caregivers are on each shift, in keeping with the ratios specified by the Department.
Length of Shift worked:

HSC section 1276.65(c) (2) further requires that the length of the shift be taken into consideration. It is commonly known that the care given during the “day shift” requires higher staffing levels because that is the time when residents are awake and more active.  It is also the time of day that the bulk of medications are administered, medical treatments and therapies are performed, and recreational activities are planned. Care giving, especially that performed by CNAs, requires feeding, transporting and assisting with the activities that interest residents and provide for the physical, mental and psychosocial well-being of each resident.  Since that section of the law also dictates that these ratios maximize resident access to care and are calculated on hours per patient day (the assumption is that “day” = 24 hours), the SNF would have the opportunity and flexibility to evaluate each resident’s care plan, and schedule the number of nursing staff appropriately for those shifts when care needs are more and less intensive.  Although the law does not delineate a 24-hour average ratio, the staffing must be adequate and appropriate to meet the needs of residents at the time when they require the most care. Therefore, the SNF can meet the requirements of law as long as the 24-hour total nursing hppd meets the minimum standard and no less care is given.

The Department has determined that the ratios specified in the table below are required to meet the 3.2 nursing hppd minimum standard.

	Classification
	Day shift
	Evening Shift
	Night Shift

	Licensed nurse
	1:20
	1:25
	1:30

	CNA
	1: 9
	1:10
	1:15


These ratios are based on three controlled variables: (1) the ratios must provide 3.2 nursing hppd; (2) skilled nursing facilities should never provide less than 1 LN for every 30 residents and should never provide less than 1 CNA for every 15 residents; and, (3) more care is required during the day and evening shifts than the night shifts. These ratios also build in the assumption discussed above that the ratio of licensed to unlicensed direct caregivers is 1:2.

The night shift has the lowest staffing requirement, followed by the evening and day shifts. The Department has adopted the above minimum ratios in order to meet the minimum 3.2 nursing hppd without exceeding that minimum by any more than is absolutely necessary.

The SNF shall ensure that nursing staff shall not be assigned more residents than the number for whom they can meet the individual care needs. If a facility determines that some shifts would require more intense nursing care, and some less, it may request a waiver pursuant to subsection (j).  These regulations do not prohibit the SNF from staffing above the minimum if there has been a determination that a higher level of staffing is necessary.

The regulation includes the statutory language authorizing the issuance of citations for a violation of its provision to emphasize the fact a staffing violation may threaten or actually harm residents.

Section 72329.1(h) – Documentation of Daily Staffing:

Upon appropriation in the annual Budget Act or another statute, subsection (h) has been adopted to ensure compliance with the staffing requirements.  In order to ensure that there is adequate nursing staff throughout each 24-hour period, SNFs are required to document how they comply with the ratios when the census changes.  If the resident census increases, or direct caregivers do not report for duty on any particular day or shift, SNFs must employ and schedule, as needed, additional nursing staff to ensure that there is adequate staffing to comply with these requirements. The SNF is required to document how it complies with this subsection.  Failure to provide adequate staffing is a violation, and a citation may be issued at the level determined by the potential for harm to residents. 

The physical and medical status of residents of SNFs can change from day to day. There are those residents who attend offsite activities and/or treatments, and those who are transferred to acute care hospitals for treatment of acute illness and/or injury. For those residents that are transferred, current regulations (22 CCR section 72520) require the facility to hold the bed of the resident for 7 days upon the request of the resident or the resident’s representative. However, that bed hold is not counted in the overall SNF census since the ratios are calculated on the number of residents in the facility and not the number of beds in the SNF. Therefore, the facility must be able to adjust its staffing to meet the mandated resident care staffing requirements at all times. 

The ability of the SNF to provide adequate staffing to meet the needs of the residents who remain in the SNF and to accommodate any new admissions to the SNF presents a continuing challenge to the SNF staff. Inasmuch as the resident census and needs frequently change, SNFs must develop a method to increase staffing as necessary. 

In order for the Department to determine compliance with section 72329.1(g), the SNF must provide a mechanism to document the direct care giving staffing.  Subsection (h)(2) requires the SNF to record and retain the staffing assignment records and payroll records. Skilled nursing facilities are also required to submit that information to the Department at the Department’s request so that an evaluation of compliance may be made.  The Department may evaluate compliance by analyzing payroll and staffing data submitted by SNFs, by on-site audits of staffing, or by a combination of the two.   This documentation required to be submitted by SNFs shall include the licensing and certification categories of the direct caregivers, the resident daily census, and how the SNF complies with the regulations during those times/shifts in which additional staff is necessary. These records must be retained by the SNF for a minimum of three years and must be made available at any time at the request of the Department.  The three year time frame has been established in 42 CFR section 438.30(e)(3)(ii) which requires facilities certified to participate in Medicare and Medi-Cal  to maintain daily nurse staffing forms “for a minimum of three years, or as required by State law, whichever is greater.”  This regulation extends the requirement to all facilities, including uncertified facilities.

The regulation also provides consequences for facilities that fail, for any reason, to comply with the Department’s request for records in a timely fashion; it provides more than enough time (10 days) for a facility to locate and submit its documentation.

Section 72329.1(i) Posting

Subsection (i) has been adopted as required by HSC section 1276.65(f) and pursuant to the federal requirement to post information identifying the direct caregiver staffing in the SNF.  Both the Centers for Medicare and Medicaid Services and HSC section 1276.65 require posting of staffing levels. The posting requirements of both entities are comparable. In order to calculate the minimum 3.2 nursing hppd in all the SNFs that employ caregivers for various “shift” hours during a 24-hour period, the proposed rule would establish a data collection component as well as fulfill the record keeping requirement for SNFs. The posting must include the number of licensed and certified nursing staff directly responsible for resident care in the SNF for each shift, and the number of residents (the census) in the SNF.  The posting will reflect the total number of residents that are assigned to direct caregivers per eight hour shift, or for any other period of time, in a 24-hour period. Therefore, the form used by certified SNFs meet CMS requirements, with the addition of information regarding  caregiver room assignments, may be used in all licensed SNFs and will fulfill the reporting and posting data required by HSC section 1276.65.

This rule will allow consistency and facilitate Department oversight in enforcing nurse staffing requirements and SNF census posting in all SNFs in the state. This rule will also provide the necessary criteria that would provide the data to identify a minimum nurse-to-patient ratio. Compliance with minimum staffing requirements will be identified and more easily determined by the resident, the resident’s family, SNF employees, members of the public, and state inspectors.
Section 72329.1(j) Waiver:

 
HSC section 1276.65(c) (2) requires the Department to develop a process for SNFs to apply for a waiver that addresses individual patient needs.  It also prohibits a waiver that reduces the staff-to-patient ratio to less than the equivalent of 3.2 nursing hppd. Subsection (j) is adopted to comply with this requirement.

If a SNF believes that the needs of its individual residents would be better met by providing staffing ratios different from those specified by the Department, it may request a waiver from those ratios, as long as its proposed ratios continue to provide each resident in the SNF the equivalent of a minimum of 3.2 nursing hppd. If a SNF does not use three shifts per day for its caregivers, it will need to apply for a waiver.

The process SNFs may use to apply for a waiver is the program flexibility process currently being utilized by SNFs. The approval would be granted providing that the SNF’s  policies, procedures and practices are consistent with the alternate concept approved by the Department. The continuation of the waiver shall be subject to evaluation during any inspection of the SNF, but at least annually in order for the Department to ascertain that the waiver continues to meet the residents’ needs. 

Section 72329.1(k):

Subsection (k) was formerly subsection 72329 (g).  The language was relocated to 72329.1(l) without change. 

Section 72329.1(l):

Subsection (l) is added to this section to provide that this section will not become operative until the appropriation required by subsection (i) of HSC section 1276.65 occurs. By creating new numbered sections and, when they become operative, making the corresponding older sections inoperative, the Department is precluding the possibility of having conflicting regulations in effect at the same time, and enhancing clarity for providers in order to facilitate compliance.  The language in sections 72077.1 and 72329.1 provides the public notice of the criteria necessary for initial implementation of the new requirements.
Statement of Determinations

(a)     ALTERNATIVES CONSIDERED

The California Department of Public Health (Department) has determined that no reasonable alternative considered by the Department or that has otherwise been identified and brought to the attention of the Department would be more effective in carrying out the purpose for which the emergency action is proposed, or would be as effective and less burdensome to affected private persons than the emergency action.  

 (b)     LOCAL MANDATE DETERMINATION

The Department has determined that the emergency action would not impose a mandate on local agencies or school districts, nor are there any costs for which reimbursement is required by Part 7 (commencing with Section 17500) of Division 4 of the Government Code.  
(c)
Economic Impact Statement
Initial implementation of these emergency regulations is contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i).  The Department has determined that the emergency regulations will not have any economic impact in California until the appropriation occurs.

The Department has made an initial determination that the adoption of these emergency regulations may have a significant statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states. 

The Department has identified that the skilled nursing facility (SNF) is the 
type of business that would be directly affected.  These emergency 
regulations require a specified minimum number of direct care staff to be assigned the care of no more than a specified number of patients during a shift.  The emergency regulations also require SNFs to submit staffing and payroll records to the Department and to post, for public viewing, staff assignments and resident census information. 


The Department has made the initial determination that the adoption of these emergency regulations may have a significant, statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states.  The Department has not considered proposed alternatives that would lessen any adverse economic impact on business and invites you to submit proposals.  Submissions may include the following considerations:


(i) The establishment of differing compliance or reporting requirements or 
timetables that take into account the resources available to businesses.


(ii) Consolidation or simplification of compliance and reporting requirements for businesses. 


(iii) The use of performance standards rather than prescriptive standards.


(iv) Exemption or partial exemption from the regulatory requirements for 
businesses.

Because initial implementation of these emergency regulations is contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i), the Department has determined that the emergency regulations will not have any economic impact in California until the appropriation occurs.

To the extent that the increased cost is passed along to residents and long term care insurance carriers, these emergency regulations may have a deleterious effect on the State’s competitiveness for containing the cost of health care delivery compared with SNFs in other states.  However, the Department has utilized the Office of Statewide Health Planning and Development (OSHPD) Annual Financial Data Profile (2001-2005) as a document relied upon (Exhibit H) and has determined that the current reported productive hours per patient day closely align with the requirements of these emergency regulations.  Because initial implementation of these emergency regulations is contingent on an appropriation in the annual Budget Act or another statute, the emergency regulations will not have any economic impact in California until the appropriation occurs.

Based on the OSHPD Aggregate Long-Term Care (LTC) Facility Financial Data for California Report Periods, staffing costs account for 58.96% of total freestanding LTC facilities’ costs.  Each one dollar increase in the average cost per patient day generates an industry-wide cost increase of just under $36 million.  Currently Medi-Cal pays for about 60 percent of the care provided by California’s SNFs.  Any increase in minimum nursing staff requirements can be reasonably expected to have a significant impact on the State‘s General Fund and on the finances of individuals who pay privately for their stay in SNFs.  However, implementation of the regulations that result in the above-described economic impacts is contingent upon an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i).

The Department has determined that the emergency regulations may significantly affect the following:


The creation or elimination of jobs within the State of California.  

The Department has determined that with implementation of this requirement, SNFs may need to increase their overall direct caregiver staffing, so these emergency regulations may result in the creation of a larger workforce in SNFs.  Larger SNFs have also voiced their concern that the record keeping and increased staffing expertise needed to meet the requirements in the emergency regulations would require an additional full time licensed nurse.  

Because the ratios are expected to minimally impact staffing in SNFs, the Department has determined that implementation of the emergency regulations would not significantly affect the following:

(1) The creation of new businesses or the elimination of existing businesses within the State of California. 
(2) The expansion of businesses currently doing business within the State of California.  
(d) REPORTING REQUIREMENT

These emergency regulations impose a reporting requirement that SNFs submit staffing and payroll records to the Department.  The Department finds that it is necessary for the protection of the health, safety, or welfare of the people of the State of California that the regulation applies to businesses.

In addition to submitting staffing and payroll records, the emergency regulations require that SNFs post, in a location accessible by the public,  patient specific (by room and bed identifiers) staff assignments and retain this information for a period not less than three years.  This requirement could be viewed as an extension of current staffing documentation; however, the necessity for duplicating some of the staffing data, making the information available to the Department and for public viewing, in addition to preserving the documentation for a period of three years could possibly increase the workload of the facility.  These direct costs are unknown, but the Department does presume that there will be some costs.  It is important to note that the Code of Federal Regulations currently requires facilities certified to participate in the Medicare and Medi-Cal Programs to post the resident census and the total number and actual hours worked by licensed nurses and certified nurse aides (42CFR483.30(e)) (Exhibit A).  These emergency regulations will extend this obligation to all licensed SNFs.  
(e) EFFECT ON SMALL BUSINESSES

The Department has made the initial determination that the implementation of these emergency regulations will affect small businesses.

(f)   Housing Costs Determination
The Department has determined that these emergency regulations will not impact housing costs.

Exhibit List

A.
Title 42, Code of Federal Regulations, Part 483.  

www.gpo.gov/nara/cfr/waisidx_05/42cfr483_05.html
B.
Nursing Homes:  Enhanced HCFA Oversight of State Programs Would Better Ensure Quality Care.  Testimony before the Special Committee on Aging, U.S. Senate, GAO, November 4, 1999.  www.gao.gov/archive/2000/he00027t.pdf.
 C.
Nursing Home Staffing Levels are Inadequate in the 13th Congressional District of California, Minority Staff, Special Investigations Division, Committee on Government Reform, U.S. House of Representatives, December 7, 2000.  http://oversight.house.gov/documents/20040830114712-
88096.pdf
 D.
Assembly Bill 1107 (Cedillo, Chapter 146, Statutes of 1999).

www.leginfo.ca.gov.

 E.
Assembly Bill 1731 (Shelley, Chapter 451, Statutes of 2000).  www.leginfo.ca.gov.

 F.
Nursing Staff Requirements and the Quality of Nursing Home Care, A report to the California Legislature by the California Department of Health Services, 2001.  http://www.dhs.ca.gov/lnc/reports/NursingStaffReport.pdf
 G.
Improving the Quality of Long-Term Care, Institute of Medicine, www.iom.edu/Object.File/Master/4/136/LTC8pagerFinal.pdf
  H. 
Office of Statewide Health Planning and Development (OSHPD) Long-Term Care Annual Financial Data Profile (2001-2005).  Available on CD or at 
www.oshpd.ca.gov/HQAD/1tc/financial/1tcfin.htm.

� The authority and reference citations are being amended, resulting in nonsubstantive changes pursuant to 1 CCR 100, to reflect the reorganization of the Department of Health Services into the California Department of Health Care Services and the California Department of Public Health, pursuant to SB 162 (Ortiz, Chapter 241, Statutes of 2006).
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