
 
 

take o California 
Office of Administrative Laver 

in re: NOTICE OF APPRtJVA~ OF REGULATORY 
Department of Public Health ACTION 

Regulatory Action: 
Government Code Section 11349.3 

Title 22, California Code of Regulations 

Adopt secfiions: OAL Matter Number: 2019-0114-02 
Amend sections: 72329.2 
Repeal.sections: 

OAL Matter Type:. Certificate of Compliance 
~C) 

This certificate of compliance rulemaking action by the California Department of Public 
Health makes .permanent, with modifications, regulatory changes originally adopted in 
emergency action 2018-0619-02 to implement minimum staffing requirements for skilled 
nursing facilities as established by statutes 2017, chapter 52 (SB 97). 

C?AL approves this regulatory action pursuant to section 11349.3 of the Government 
Code, This regulatory action becomes effective on 2/27/2019.; 

.. Date: .....February 27, 2019 
Kevin D, Hull 
Senior Attorney 

For: Debra M. Cornez 
Director 

Original: Dr. Karen Smith, Director 
Copy: Anita Shumaker . 
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NOTICE REGULATIONS 

AGENCY WITH RU~EMAKING AUTHORITY 

California Department of Public Health DPH-17-011 

A. PUBLICATION OF NaT10E (Complete for publication in Notice Register) 
1. SUBJECT OF NOTICE TRI.E(S) FIRST SECTION A 2. REQUESTE~ICATION DATE 

3. NOTICE TYPE 4. AGENCY CONTACT PERSON TELEPHONE NUMBER FAX NUMBER (Optional) .Notice re Proposed 
Re uiat Action ❑Other Anita Shumaker 916-440-7718 916-696-6220 
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Approved as Approved as Disapproved? - ~~ •' ' "' 0~~~ f 
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B. SUBMISSION OF REGULATIONS (Complete when submitting regulations] 
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Skilled Nursing Facility 3.5 Direct Care Hours 22018-Ob19-02E, 201$-1210-01 EE 
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22 
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filing (Gov. Code §§113493, ❑File &Print ~ Print Only within the time period required by statute. 
71349.4) 

Emergency (Gov. Code, ~ Resubmittal of disapproved or withdrawn ~ Other (Specify) 
471346.1(b)) emergentyfiling(Gov.Code, §77346.1) 

4. ALL BEGINNING ANO ENDING DATFS OF AVAILABIU'fY OF MODIFIED REGULATIONS ANDlOR MATERIALADOED TO THE RULEMAKING fiLE {CaI. Code Regs. title 1, 444 and Gov. Code 411347.1) December 18, 201$ through January 2, 2019 
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7. CONTACT PERSON TELEPHONE NUMBER FAX NUMBER (Optionap E-MAIL ADDRESS (Optional) 
Anita Shumaker 916-440-7718 916-636-6220 Anita.5humaker@CDPH.ca: 

$~ 1 certify #hat the attached copy of the regulations) is a trove and correct copy For use 
of the regulatian(s) idente~ed on this form, that the information specified on this form 
is true and correct, and that i am the head of the agency taking this action, 
or a designee of the head of the agency, and arr~ authorized to make this certification. 

SIGNATUf2F OF AGENCY HEAD OR DESIGNEE 
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Keith Van Wagner 



_ DPH-17-011 P 
Skilled .Nursing Facilities 3.5 Direct Care Hours. 

15-Day Public Comment Period 
December 17, 2018 

Methodology to Indicate Changes to 
DPH-17-011P — Skilted Nursing Facilities 3.5 Direct Care Hours 

Changes to the proposed regulations are indicated as follows: 
• Text added to the proposed regulation is indicated in ~~d double ~anderSir :. 
• Text removed from the proposed regulation is indicated in ~ _ ; 
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DPH-17-011 P 

Skilled Nursing .Facilities, 3.5 Direct Care Hours 
15-Day Public Comment Period 

December 17, 2018 
Title 22..Social Security 

Division 5. Licensing and Certification of Health Facilities, Home Health Agencies, 
Clinics, and Referral Agencies 

Chapter 3. Skilled .Nursing Facili#ies 
Article 3. Required.Services 

Amend .Section 72329.2 as follows: 

72329.2..Nursing Service —Staff. 

{a) Each facility, except those skilled nursing facili#ies that are a distinct part of a general acute 
care facility or astate-owned hospital. or developmental center, shall employ sufficient nursing 
-staff to provide a minimum of 3.5 direct care. service. hours per patient day, except as set forth 
in Health and Safety Code section 1276.9. Skilled nursing facilities sha11 #tee- rp oxide a 
minimum. of 2.4 certified nurse assistant hours per patient day TsT Q~~Ga Ta~~~.~~^~to 
meet the requirements of this subdivision. 

{1) Facilities that are a distinct part of a. general acute care facility or astate-owned hospital or 
developmental center shall continue to meet the. standard set forth in Health and Safety Code 
section 1276.5. 

(2) Facilities which .provide care for persons with mental health disorders and in which 
psychiatric technicians provide patient care shall meet the following standards: 

(A) For patients. a~not certified. for. special treatment programs, facilities shag .employ 
sufficient staff to provide a minimum of 3.5 direct care service hours per patient day, 

(B) For patients .certified for. special #reatment programs, facilities shall employ sufficient staff to 
.provide a minimum of 2.3 nursing .hours per patient day for each .patient. certified to .the special 
treatmen#.program, exclusive of additional staff required to meet the staffing standards of the 
special treatment program. 

{b) A facility may request a waiver to address individual patient needs in accordance 
with section 1276.65(c)(2) of the Health and Safety Code as _long as fhe facility continues to 
meet the. minimum 3.5 direct. care service hour requirement, 

(1) The facility shall ~~r;++on submit a row„o~+ f„r ., Waiver application  with substantiating 
information to the Department using the Department's online application and containing the 
following information by April 1 of each near: 

unit by the Department of Health Care Services 

(i) The average daily census at the facility excluding any patients in a subacute care unit 
approved by the Department of Health Care Services. 
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DPH-17-011 P 
Skilled Nursing Facilities 3.5 Dirsct Care. Hours 

15-Day Public Comment Period 
December 17, 2Q18 

iii) A copy of the facility's Minimum Data Set Facility Level Quality Measure Report and 
Minimum Data Set Facility Characteristics Report dated no earlier than 30 dais prior to 
submission of the waiver application. 

{iiil The level of direct caregiver staffing the facility will provide if granted a waiver including the 
number and~pe of staff. 

Div) An analysis of the resident needs at the #acility including a description of the assessment 
#ools used, how the tools were applied, and the outcomes used to determine resident needs 

(B) To request a waiver for a subacute care unit approved by the Department of Health Care 
Services: 

(i) A current, valid contract with the .Department of Health Care Services to provide subacute 
care. 

determining compliance with the staffing requirements set forth in title 22 California Code of 
Regulations, division ~3, section 51215.5. 

2 

. When evaluating .waiver 
requests, the Department shall consider;,..... 
~tl ~n~ ~i~v levo) of the ro irlon~~ 

(A) The substantiating information submitted by the facility 

(B) Resident quality of care at the facility. 

{C) The facility's compliance histarv. 

(D) The needs and acuity levels of residents at the facilitLr. 

{~3) If #here is a change in the ~~+r~-information submitted pursuant to subdivisions 
{b)(1 ~(A)(iv) or (b)t1)(B)(i) of this section, the facility sha11 notify the Department within 15 days 
of the change. 

,~42A request for a waiver with substantiating information included shall be updated and 
resubmitted annually by April 1 of each year. 

(~5) The facility shall post the letter of acknowledgement frnm the Department confirming 
receipt of a waiver request, as a notice of a pending waiver application. The notice shall be 
posted immediately adjacent to the facility's license. 

(46} A facility with an approved waiver must past the waiver immediately adjacent to the facility's.._ 
license. 
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DPH-17-019 P 
Skilled Nursing Facilities 3:5 Direct dare Hours 

15-Day Public Comment Pariod 
December 17, 2018 

{57) Facilities shall .provide written notice of approved or pending waivers to all residents prior to 
execution of an admission agreement. The notice shall be either a true copy of the approval 
.letter or a letter from the Department acknowledging receipt of a waiver request. 

~8) The Department may revoke approval of a patient needs waiver at any time if the facility 
does not comply with the terms and conditions of the waiver ar~ c~ rr~G ;~~~artme~c~et~~-mir~e 

ii:~ii C;Of'i'J~~c313(~~~ ~<)SE'S G SIB_ f ,~i'C~i~~'iS_C IrS ~(1C_~"12 jL()_~a~~(~. 4~"~AT~'~~r~i.4`~' O~t3811~1'7~z. 

{c) The facility may request a waiver for the 2.4 hours per patien# day for certified nurse 
assistants requirement or the 3.5 direct care service hours requirement~in accordance 
with section 1276.65(1) of the Health and Safety Gode as long as the facility continues to meet 
the 3.2 .nursing hours per patient day requirement. 

{1) The facility shall submit a written request for a waiver with substantiating information to the 
Department pursuant to the All Facility Letter issued by the Department pursuant to Health .and 
Safety Code section 1276.65(1). 

(d) Implementation of this section shall be contingent on an appropriation in the annual Budget 
Act and continued federal approval of the Skilled Nursing Facility Quality Assurance Fee, in 
accordance with Health and Sa#ety Code section 1276.65(1). 

(e) Implementation ofi this section shall not affect .the. authority. of the Department to continue to 
implement section 14126.022 of the Welfare and Institutions Code by means of A11 Facility 
Letters. 

Note: Authority cited: Sections 1.275, 1276.5, 1276.65 and 131204, Health and Safety Code. 
Reference: Sections 1276, 1276.5, 1276.65, 1276.9, 131050, 131051 and 131052, Health and 
Safety Code; and Section 14126.022, Welfare and .Institutions Code. 
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