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SDWSRF Guidance to Public Water Systems

Key Elements for Implementation

of Federal Requirements

Disadvantaged Business Enterprise (DBE) 
The California Safe Drinking Water State Revolving Fund SDWSRF program must be implemented in a manner consistent with the federal act.  Among the requirements of the federal act is that designated projects conform with additional federal “cross cutting” laws, including the Disadvantaged Business Enterprise regulations.  The objective of the federal DBE requirement is to provide meaningful opportunities for these businesses to participate in contracts and subcontracts for SDWSRF funded projects.  The mechanism through which the SDWSRF funding recipient will fulfill this requirement is by incorporating DBE requirements in the bid solicitation for construction of the funded project, maintaining related documentation, and reporting to CDPH on these efforts.

I.  Bid Solicitation Phase

The SDWSRF funding agreement for these designated will include DBE participation goals.  Performance of good faith effort by the funding recipient and its prime contractor is the principal mechanism of measuring compliance with the DBE requirement.  Funding recipients and prime contractors who document their meaningful actions to comply with good faith effort requirements will have met the requirement, rather than the participation level achieved.  

Six Step Good Faith Effort [GFE]

1. Ensure DBEs are made aware of contracting opportunities to the fullest extent practicable through outreach and recruitment activities. For Indian Tribal, State and Local and Government recipients, this will include placing DBEs on solicitation lists and soliciting them whenever they are potential sources;

2.  Make information on forthcoming opportunities available to DBEs and arrange time frames for contracts and establish delivery schedules, where the requirements permit, in a way that encourages and facilitates participation by DBEs in the competitive process.  This includes, whenever possible, posting solicitations for bids or proposals for a minimum of 30 calendar days before the bid or proposal closing date; 

3.  Consider in the contracting process whether firms competing for large contracts could subcontract with DBEs.  For Indian Tribal, State and local Government recipients, this will include dividing total requirements when economically feasible into smaller tasks or quantities to permit maximum participation by DBEs in the competitive process;

4.  Encourage contracting with a consortium of DBEs when a contract is too large for one of these firms to handle individually; 

5.  Use the services and assistance of the SBA, the Minority Business Development Agency of the Department of Commerce and the CalTrans Unified Certification Program; and

6.  If the prime contractor awards subcontracts, require the prime contractor to take the affirmative steps in paragraphs (1) through (5). 

DBE Requirements Apply to most SDWSRF funded projects.  Projects are exempted from DBE (and other cross cutting federal requirements) based on criteria identifies in the annual California SDWSRF Intended Use Plan, because these projects are to be funded with State match monies and SDWSRF repayments or interest. 

As required by Federal DBE regulations, Supplier must circulate bid solicitation(s) for the project for a minimum of 30 days.  Supplier submits the Good Faith Effort documentation received from the selected prime contractor bidder to CDPH.  The water system will subsequently monitor the conformance of those reports to the initial bid documentation.   
II. Inclusion of EPA DBE forms in Bid Solicitation

The bid solicitation must include federal forms related to Subcontracting.  These forms are intended to prevent fraud and abuse by prime contractor bidders seeking subcontractors.  
DBE Related Forms from EPA Associated with the Bid Solicitation Phase 

EPA Form 6100-2 DBE Program Subcontractor Participation Form.  This form gives a DBE subcontractor the opportunity to describe the work the DBE subcontractor received from the prime contractor, how much the DBE subcontractor was paid and any other concerns the DBE subcontractor might have.  DBE subcontractors can submit this Form 6100-2 directly to the Region 9 DBE Coordinator listed below at anytime:
Federal Law Executive Orders 11625,12138, and 12432 are applicable to federal funding.  The United States Environmental Agency has adopted regulations to implement those requirements [40 Code of Federal Regulations Part 33 Participation by Disadvantaged Business Enterprises [DBE] in United States Environmental Protection Agency Programs - [Federal DBE Regulations].  
 Joseph Ochab, DBE Coordinator

USEPA Region 9 (MTS-4)

75 Hawthorne Street,

San Francisco, CA  94105

EPA Form 6100–3—DBE Program Subcontractor Performance Form.  This form captures an intended subcontractor’s description of work to be performed for the prime contractor and the price of the work submitted to the prime contractor.  Prime contractor bidder must submit EPA Form 6100-3 [completed by the DBE subcontractor] to the Water System as part of the bid submission. 

EPA Form 6100–4—DBE Program Subcontractor Utilization Form.  This form captures the prime contractor’s intended use of an identified DBE subcontractor, and the estimated dollar amount of the subcontract.  Prime contractor bidder must submit EPA Form 6100-4 to the Water System as part of their bid submission.

III. Funding Recipient Shall Maintain a Bidders List

As required by Federal DBE Regulations, Water System is required to create and maintain a bidders list of all firms that bid or quote on prime contracts or bid or quote subcontracts on the project.  Supplier shall maintain bidders list until Supplier has certified project completion to CDPH (Note: Projects receiving less than $250,000 are exempt from this requirement).

IV. Subcontractor Payment Provision

Federal DBE regulations require that the water system prime contract include a requirement that the prime contractor must pay subcontractors for satisfactory performance within 30 days from the prime contractor’s receipt of payment from the water system.  

V.  Annual DBE Utilization Reporting

After the prime contract is made, annual summary forms documenting MBE and WBE subcontractor/supplier/vendors utilized during the report period will be submitted by the prime contractor to the water system and CDPH within fifteen (15) days after October 1, throughout the project, until after submission of the final claim.

CDPH SDWSRF DBE Requirement  (CDPH), receives Drinking Water State Revolving funding from the U.S. Environmental Protection Agency (USEPA), adds State matching funds, then provides California water systems low interest loans and grant financing of water system infrastructure projects Since US EPA annually grant award to CDPH Since the majority of the funds available through the DWSRF program are federal assistance monies, some funding recipients must meet additional federal “cross-cutting” laws.  Among these is the Disadvantaged Business Enterprise (DBE) program. 
VI. Minority Business Enterprises and Women’s Business Enterprises Certification

Minority Business Enterprises and Women’s Business Enterprises must be certified in order to be counted toward a project’s MBE/WBE accomplishments.  Certification information is available from California Department of Transportation (the State Unified Certification Program (CUCP).

VII. Fair Share Goals

The USEPA, Region 9, and CDPH, Safe Drinking Water State Revolving Fund, have adopted the following goals for participation of Minority Business Enterprises and Women’s Business Enterprises in designated SDWSRF funded projects by CDPH.
	Procurement Category
	MBE Participation Goals
	WBE Participation Goals

	Construction
	11%
	4%

	Supplies
	2%
	1%

	Services
	4%
	2%

	Equipment
	2%
	2%


For Further Information

Questions concerning SDWSRF implementation of the U.S. Environmental Protection Agency Regulations for Disadvantaged Business Enterprises in Program not addressed by this guidance, or requests for more detailed information, should be directed to DWPFUNDS@cdph.ca.gov.


