Enclosure No. 11


OTHER REQUIREMENTS UNDER THE

AMERICAN RECOVERY AND REINVESTMENT ACT FUNDS

The following is a partial list of significant federal requirements and limitations that apply to projects which obtain funding from the American Recovery and Reinvestment Act (ARRA).  The list is not meant to be comprehensive.  It merely highlights some of the major requirements for the use of ARRA funds.
A. ARRA DATA REPORTING
All funding recipients who are awarded loans or grants under the ARRA will be required to collect, tabulate and report information on how the ARRA funds are being spent.  The information requested of the funding recipient must be reported by the end of each calendar quarter, beginning October 10, 2009.  CDPH will notify the funding recipient of more detailed deadlines as well as the process for submitting reports once additional guidance from the US Office of Management and Budget is made available.  Nevertheless, the process of reporting begins with the funding recipient accomplishing the following:
1. Data Universal Number System (DUNS) Registry
All funding recipients are required to obtain a DUNS number.  This is a unique nine digit identification number specific to the funding recipient.  The DUNS number is a means of identifying business entities on a location specific basis.  The DUNS will be used for project related reporting purposes.  There is no charge for obtaining a DUNS number and the web address to obtain a number is: http://fedgov.dnb.com/webform/ or by phone at: 1-866-705-5711.
2. FEDERAL CENTRAL CONTRACTOR REGISTRY
All funding recipients are required to register with the Federal Central Contractor Registry (CCR).  The CCR is a government-wide registry for organizations that seek to do business with the federal government and will be employed for reporting purposes.  Registration can be completed at http://www.ccr.gov.  A CCR user guide can be found at http://www.ccr.gov/doc/CCRUsersGuide.pdf and a CCR handbook can be found at http://www.ccr.gov/Handbook.aspx.  These publications include details on the information that will need to be gathered to complete the CCR registration process. 
3. Tracking Jobs Created and Jobs Retained
Water systems receiving ARRA funding must report the number of jobs created and the number of jobs retained to the CDPH.  At a minimum, the water systems shall provide:
(1) A brief description of the types of jobs created and jobs retained in the United States and outlying areas.  "Jobs or positions created” means those new positions created and filled, or previously existing unfilled positions that are filled, as a result of ARRA funding.  "Jobs or positions retained" means those previously existing filled positions that are retained as a result of ARRA funding.  Recipient descriptions may rely on job titles, broader labor categories, or the recipients existing practice for describing jobs as long as the terms used are widely understood and explain the general nature of the work. Note that a job cannot be reported as both created and retained.

(2) An estimate of the number of jobs created and jobs retained in the United States and outlying areas.  At a minimum, this estimate shall include any new positions created and any existing filled positions that were retained to support or carry out ARRA projects or activities managed directly by the recipient, and if known, by sub-recipients.  The number shall be expressed as “full-time equivalent” (FTE), calculated cumulatively as all hours worked divided by the total number of hours in a full-time schedule, as defined by the recipient.  For instance, two full-time employees and one part-time employee working half days would be reported as 2.5 FTE in each calendar quarter.

CDPH will provide additional guidance and reporting documentation concerning job creation.
B. ARRA FUNDING PROVISIONS
1. Buy American

Water systems receiving funds from California Department of Public Health (CDPH) under the American Recovery and Reinvestment Act (ARRA) will be required to comply with the Buy American provision of the ARRA, specifically Section 1605, which requires that none of the funds provided under the ARRA may be used for the construction, alteration maintenance, or repair of a public building or public works unless all of the iron, steel, and manufactured goods used in the project are produced in the United States.  This would not apply if: 

(a) a waiver is provided to the State by the United States Environmental Protection Agency (USEPA) or

(b) compliance would be inconsistent with United States obligations under international agreements.  This means that where the procurement of iron, steel, and manufactured goods is covered by an international agreement, the Buy American requirement would not be applied to the countries that are parties to the agreement.
Definitions Applicable to Buy American:

Steel:  “Steel” means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent carbon, and may include other elements.  Production in the United States of the iron or steel used in the project requires that all manufacturing processes must take place in the United States, except metallurgical processes involving refinement of steel additives.  These requirements do not apply to iron or steel used as components or subcomponents of manufactured goods used in the project.

Manufactured Good:  “Manufactured good” means a good brought to the construction site for incorporation into the building or work that has been

(1) Processed into a specific form and shape; or

(2) Combined with other raw materials to create a material that has different properties than the properties of the individual raw materials.

There is no requirement with regard to the origin of components or subcomponents in manufactured goods, as long as the manufacture of the goods occurs in the United States.

Reasonably Available Quantity: The quantity of iron, steel, or the relevant manufactured good is available or will be available at the time and place, and in the proper form or specification as specified in the project plans and design.

Satisfactory Quality: The quality of iron, steel, or the relevant manufactured good as specified in the project plans and designs.

Buy American Waiver Process for SRF ARRA Funding Recipient

In order to fulfill the requirements of the ARRA, the funding recipient must in good faith, while designing a project funded by the ARRA, solicit bids for construction with American made iron, steel, and manufactured goods.  The ARRA Buy American terms must be included in any request for proposals, bid documents, and contracts. 

Please note that the Environmental Protection Agency (EPA) published in the Federal Register, Volume 7, Number 65, dated April 7, 2009, a notice of a nationwide waiver of the Buy American requirements of ARRA Section 1605 under the authority of Section 1605(b)(1) (public interest waiver) for eligible projects for which debt was incurred on or after October 1, 2008 and before February 17, 2009, the date of enactment of ARRA.  The action permits the use of non-domestic iron, steel, and manufactured goods in such projects funded by ARRA that may otherwise be prohibited under section 1605(a).
The funding recipient will have the opportunity to seek a Buy American waiver from the EPA at any point before, during or after the bid process if one or a combination of the following three conditions are met:

(1) Iron, steel, and the relevant manufactured goods are not produced in the United States in sufficient and reasonably available quantities and of a satisfactory quality; or

(2) Inclusion of iron, steel, and manufactured goods produced in the United States will increase the cost of the overall project by more than 25 percent.

(3) Applying the Buy American requirements of ARRA would be inconsistent with the public interest.

Accordingly, it may be helpful for the funding recipient to survey any potential conflicts with the Buy American provision in their bid solicitations.  Bid solicitations should request that bidders, whose bids state that they cannot comply with the Buy American requirements for any covered item not otherwise subject to a waiver, also provide the information necessary to justify a project-specific waiver on applicable grounds under the ARRA.  In this way, funding recipients can assess the potential need for and the likelihood of obtaining a waiver, as an element of a bid’s responsiveness to the need for expeditious award of a contract and compliance with the waiver requirements.

It is strongly recommended that the funding recipient hold pre-bid conferences with potential bidders.  A pre-bid conference can help identify any Buy American related compliance concerns raised by the formulation of the bid solicitation.  A pre-bid conference can also alert the funding recipient to the need for a waiver, and the need to explore available Buy American compliance options. 

The waiver process begins with the SRF ARRA funding recipient.  In order to apply for a waiver, the funding recipient must email the request in the form of a word document (.doc) or acrobat document (.pdf) to the EPA Region 9 office at region9waiver@epa.gov.  The funding recipient must also email a copy of the request to their CDPH District office.  The waiver request must include all of the information shown in the Enclosure 11 attachment titled, Appendix 1: Review Checklist for Waiver Request.  Additional information on the Buy American provision may be found at http://www.epa.gov/water/eparecovery/docs/04-29-2009_BA_waiver_process_final.pdf.  Only the EPA has the authority to grant a waiver. As such, all requests, correspondence, and documentation must be directed to the EPA Region 9 office.  

Once the funding recipient submits all of the relevant documentation to the EPA Regional office, the waiver request will go through a review process that results in either an approval or a denial by the Regional Administrator.  A decision regarding the approval or denial of a waiver request should be made within 2 weeks from the date of receipt of a complete waiver request.
If a waiver is granted by the EPA Regional Administrator, it will be published in the Federal Register, with a detailed explanation of the decision.  The funding recipient must notify the CDPH of the EPA’s decision to grant or deny the requested waiver.
2. Federal Wage Rate Requirements (Davis-Bacon Act)
The ARRA requires payment of federal prevailing wages.  Specifically, Davis-Bacon Act wage rules apply to all assistance agreements made in whole or in part with ARRA funds.  Section 1606 of the Act states as follows: 

“WAGE RATE REQUIREMENTS

SEC. 1606. Notwithstanding any other provision of law and in a manner consistent with other provisions in this Act, all laborers and mechanics employed by contractors and subcontractors on projects funded directly by or assisted in whole or in part by and through the Federal Government pursuant to this Act shall be paid wages at rates not less than those prevailing on projects of a character similar in the locality as determined by the Secretary of Labor in accordance with subchapter IV of chapter 31 of title 40, United States Code. With respect to the labor standards specified in this section, the Secretary of Labor shall have the authority and functions set forth in Reorganization Plan Numbered 14 of 1950 (64 Stat. 1267; 5 U.S.C. App.) and section 3145 of title 40, United States Code.”

Water systems may want to hire a consultant to assist in the implementation, tracking and reporting required for conformance with the Davis Bacon Act.  Information regarding the Davis-Bacon provisions can be found at the following web site: https://www.dol.gov/esa/whd/contracts/dbra.htm
3. Incurred Costs Eligibility Time Period
CDPH has been advised that costs incurred prior to October 1, 2008, are not eligible for reimbursement with ARRA funds.
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