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PROCEEDI NGS

10: 09 a. m

CHAI RVAN KI MSEY: This is Paul Kinsey in R chnond.

This is the 20th neeting of the Forensic Al cohol Review
Commttee on July 23rd. | want to wel cone everybody.

First off in Richnrond we'll go around the room
The first people to introduce ourselves wll be the actual
Forensic Al cohol Committee Menbers and then we'll do the
publi c.

This is Paul Kinsey. |'mthe departnental
representative and the nom nal chair of the Forensic Al cohol
Commi tt ee.

COWM TTEE MEMBER WONG. Kenton Whng representative
for the California Association of Crimnalists.

CHAI RVAN KI MSEY: And here in Ri chnond we al so
have the Acting Chief of the Food and Drug Laboratory.

SECTI ON CH EF KIANG Actually Bob Mezzi is
Acting but --

CHAI RVAN KI MSEY: Ah. Coul d you introduce
your sel f.

SECTION CH EF KIANG |'m David Kiang, the
M crobi ol ogy Section Chief in the Food and Drug Laboratory
Br anch.

MS. ZABALA: Zenai da Zabal a, FDLB, Food and Drug
Lab.
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ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
Clay Larson, Food and Drug Lab Branch.

RESEARCH SCI ENTI ST SPELL: |'m Natalia Spell, Food
and Drug Lab.

CHAI RVAN KI MSEY: Ckay. |If we can go around the
roomin Sacramento real quickly.

MR. HUCK: Ckay. This is Russ Huck with the
Division Ofice for Food, Drug and Radi ati on Safety.

COW TTEE MEMBER DAVIS: Kevin Davis, Committee
Menber with the CHP.

MS. LYONS: Denise Lyons, Solano County Bureau of
Forensi c Servi ces.

M5. DVORAK-REM S: Rosalie Dvorak-Rems, Ofice of
Regul ati ons.

M5. CAMPBELL: Peggy Campbell, O fice of Legal
Servi ces.

M5. TOMS: M chael Toms, Sacramento County
District Attorney's Laboratory of Forensic Services.

CHAI RVAN KI MSEY: And we had one ot her gentl enman
here in Richnmond. |'msorry.

MR. THANDI : Harby Thandi, Food and Drug
Laborat ory Branch.

CHAI RVAN KI MSEY: Thank you. And in San Di ego?

COW TTEE MEMBER SEDGEW CK: Paul Sedgew ck,

Comm ttee Menber, California Association of Toxicol ogists.
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COW TTEE MEMBER JEFFRI ES: Dan Jeffries, the new
representative fromthe California District Attorneys
Associ ati on.

CHAI RVAN KI MSEY: Wl cone.

COW TTEE MEMBER JEFFRIES: Here now.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
That's it?

CHAI RVAN KI MSEY: And so that's all in San Di ego?

COW TTEE MEMBER JEFFRI ES:  Yes.

CHAI RVAN KI MSEY: Ckay. So, | know that we'd
heard from M. Sl aughter that he was not going to be able to
attend. Had we heard from Bruce Lyl e?

COW TTEE MEMBER WONG He will be here.

CHAI RVAN KIMSEY: He will be --

COW TTEE MEMBER WONG  That's what | heard.

CHAI RVAN KI MSEY:  Ckay.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
He will be here.

CHAI RVAN KI MSEY: And | believe that Jennifer was
al so going to be available. Wll naybe we should give it
anot her five mnutes before we get started to see if,
because there's no point in repeating ourselves for our two
menbers that aren't here.

So we'll take a five m nute break.

(A short off-the-record break was taken.)
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CHAI RVAN KI MSEY: This is Paul Kinsey again in
Ri chnond. | guess we'll go ahead and get start ed.
Actual ly, the opening remarks --

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
Let me find out who's -- have we checked with San Diego to
see who's there?

CHAI RVAN KI MSEY: San Di ego, has anyone el se
shown?

COW TTEE MEMBER JEFFRI ES: Yes we do. W have
two new people in San Di ego.

CHAI RVAN KI MSEY:  Ah, wonderful.

COW TTEE MEMBER SHEN: Hel | o.

MR. LYLE: Hello (laughter).

CHAI RVAN KI MSEY: Coul d you identify yoursel ves
pl ease for our stenographer.

MR. LYLE: Bruce Lyle, San Diego.

CHAI RVAN KI MSEY: G eat.

COWM TTEE MEMBER SHEN: Jenni fer Shen, Depart nment
of San Di ego.

CHAI RVAN KI MSEY:  Ckay.

COWM TTEE MEMBER WONG. There we go.

CHAI RVAN KI MSEY: So, with regards to the opening
remarks, | don't really have anything new fromthe
Department. Obviously, we've been dealing wth budget

i ssues. But you've been readi ng about that in the newspaper
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so, no inside information there.

Any di scussion of the agenda? Basically, we have
a di scussion opportunity for the Attorney General's opinion
t hat canme out Decenber 27th. And then we continue our
Comm ttee discussion on a draft regulatory work product.

And, we're basically schedul ed, we can go unti
three o' clock. And any questions on the agenda or, at this
poi nt, or should we dive right in?

(No response.)

Hearing no conments, the, --as we have nenti oned,
this was sort of a, a long awaited, |I'mnot sure how | ong we
waited, but it seenmed awhile with regards to the Attorney
Ceneral ' s opinion concerning the Departnment's relationship
to the Forensic Al cohol Program

I n your packet there's a copy of the Attorney
Ceneral's opinion. And basically on page two at the top it
has the two maj or concl usi ons.

One of the issues that we were waiting for was
sonme determ nation on the Departnent's ability to enforce
conpliance with the Forensic Al cohol Programregul ations.

And the first itemthere tal ks about the fact that
t he Departnent can seek mandamus or injunctive relief froma
court to enforce conpliance. So that seens pretty straight
forward

And the other itemwas, in the interi mwould
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| aboratories or, in this tinmeframe, would | aboratories
continue to have to conply with the regul ati ons.

And specifically about a requirenment to perform
separate proficiency testing. And that was al so upheld by
the Attorney Ceneral's letter.

Any questions or discussions about the Attorney
Ceneral's opinion fromany of the Conmittee nmenbers or the
public?

When you tal k please identify, you know, say your
name and then identify, you know, whether you're a Conmttee
menber or a nenber of the public. No discussion on the --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well, et me say a few things because -- | ooking back on the
transcripts there were, literally, a dozen or so or nore
references to the AGs opinion in the course of the many
nmeetings of the Review Committee. So | think it probably
deserves sone discussion. Let me try to get it started.

| think it really answers two questions. Maybe
t he nost obvious one is the question of howw I, how w I
t he Departnent enforce the regulations as required by Health
and Safety Code Section 1007257

And | see that that question was probably asked a
dozen or nore tinmes by various Review Comm ttee nenbers.

And typically towards the end it becane alnost a rhetorica

guestion in that it typically occurred during the discussion

Fi nal Transcript

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © W N o 00 A W N R O

of ongoi ng oversight activities by the Departnent.

And t hose di scussions kind of reached a screeching
halt when soneone pointed out, sonebody asked the questi on,
well how is the Departnent ever going to enforce this?

So we have a specific |legal opinion with regards
to a mechanismthat the Departnent could enforce the
regul ations. So the, if we could hit rewind, sonme of the
di scussions that, | say, | think were cut short prematurely
regardi ng oversight activities could continue.

But | think a nore careful reading of the AG s
opinion, | think al so addresses a different question. A
nunber of the nenbers have, | say suggested, but actually
stated that, the intent of the, of 16023, the 2004
| egislation, was to, was to renove the Departnment oversight
activities from renove those activities fromthe Depart nent
conpletely, really.

And the AG found that except for the specific
licensing authority, their assessnent of the, intent of the
| egi sl ati on was that the Departnent would continue its other
oversight activities. So |I think that may be inportant.

And two m nor points. The AGcited a section of
the law, Health and Safety Code 100170, paragraph (a)(1).
Which | don't think we've ever discussed before but it
should go into the record. Which apparently provides the

Departnment with general authority to take all necessary
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actions to enforce its regul ations.

So, it probably goes into the discussion. And the
final point is, the AGcited a section of Title 17,
1216.1(c), which grants the Departnent authority to take
di sciplinary action against |aboratories for any failure to
meet program st andards.

And this was the regulation that |inked to the
statute, 100725 which requires the Departnment to enforce the
regul ati ons.

So the Conmittee so far had decided to elimnate
1216.1(c), | think in order based on the AGs opinion, in
order to allow the Departnent to enforce the statutes. And
the law and the regul ati ons as mandated by the statutes, we
woul d need to retain the | anguage or sone | anguage |ike that
contained in 1216. 1(c).

COW TTEE MEMBER SHEN: This is Jennifer,

Comm ttee Menber, in San Diego. | guess ny thought is that,
and this has always been a conundrum for us, the way that
the lawis witten there is, there still appears to be sone
sort of oversight by the Departnment, but it's not really
backed up with anything, which this opinion certainly
addresses. But to nme it looks like that this is in the
interimwhile we are rewiting it, before the new

regul ations are adopted the Departnment still maintains that

over si ght.
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It says on page four, because the Departnent
regul ati ons have not yet been revised in accordance with the
2004 statutes, the existing regulations still include
provi sions that purport to enable the Departnent to grant
and renew | i censes. O course regulations that conflict
bl ah, bl ah, bl ah.

And they tal ked about it. |It's because we have
not put forward a revised product that has been approved.
|"mnot sure we should wite it, wite our revisions trying
to keep all the authority necessarily that was in the
original Title 17. But that until we have gotten out
(i ndi scerni ble) and we have a new product, we are bound by
sonme of these regul ations.

CHAI RVAN KI MSEY: O her comments?

COMWM TTEE MEMBER WONG | agree with Jennifer. |
mean Senate Bill 1623, it would be absolutely absurd to
think that 1623 was just going to renove |icensing and
that's all. That would be absolutely stupid. | nmean it's
i ke, why would you just renove licensing and nothing el se?

It doesn't make any sense.

And despite Clay's contention that the intention

was to just keep everything status quo, then why have 16237?
The whol e idea was that the oversight by the Departnent of
Public Health was duplicative since the | abs were foll ow ng

17025 either ASCLD or FQS accreditation standards and they
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10

were better and over and above the normal CDPH oversi ght
which really wasn't happeni ng anyway.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Wel | just one quick responding comrent. |, you know, |
woul d agree that the | egislation gave wide authority to the
Commttee to wite whatever regulations they saw fit. It
al so created a process whereby those, any proposed revisions
woul d be subject to review by Health and Human Services
Agency.

| submt that the AGs opinion will have inpact
on, should have inpact on the Conmttee and will have i npact
or shoul d have inpact on the Agency's review of the proposed
regul ati ons.

COW TTEE MEMBER WONG This is Kenton in
Richnond. | agree. And we are definitely going to have to
deal with that hurdle.

But | still contend that if, and | don't know to
quite say this diplomatically, but, CDPH seens bound and
determ ned to drag us back to the Stone Ages of 25 or 30
years ago with all the regulations and oversi ght that was of
absol utely no value to what was going on in the Forensic
Al cohol Progranms within the state | abs and | ocal | abs.

And 1623 was neant to address that, that
shortcom ng and t hose probl ens.

COW TTEE MEMBER SHEN: This is Jennifer.
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11

believe that this AGs opinion really is sonething that
we're going to deal with in the interimas we finish our
product. And we can take a look at it and give it
consideration but | don't think it overrides our overal

pur pose with what we've been trying to do all these nonths,
or years | should say.

CHAI RVAN KI MSEY: This is Paul. | would agree.
mean this, | mean this is certainly sonething we've been
sort of waiting for about clarifying two specific areas.

But it certainly doesn't negate the work that the Cormittee
has been doi ng.

And, you know, we can certainly nove forward with
the role that the Commttee was given based on the
| egi sl ation 1623.

That, | think, was not affected by the AG s
opi ni on.

COW TTEE MEMBER SHEN: And this is Jennifer
again. And | also believe that over the |ast several
neetings that we've nade sone serious novenent towards
conprom se and trying to address sone of the Departnent's
concerns whil e addressi nhg our concerns.

So | think we've been noving discussions slightly
anyway. But we just -- we just want to stay away from you
know, going back to the Stone Age or having duplicative

oversight. | think that's what our goal is here.
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12

COMWM TTEE MEMBER WONG | concur.

CHAI RVAN KI MSEY: Any other comments fromthe
Commi ttee?

(No response.)

Then nmoving on, the next itemon the agenda is our
continued revi ew of our work product.

| think it's probably worth sort of reviewing a
little bit. W have a new nenber, M. Dan Jeffries fromthe
District Attorneys Association, and I'd like to wel cone him

And | don't know how much he has been able to find
out about what we have been doing for the previous 19
nmeetings but 1'Il start with a sort of a general overview
and the rest of the Cormmittee can certainly chine in with
their version of history.

So, the Conmttee was set up based on AB 1623 as
you' ve heard us refer to --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
SB.

CHAI RVAN KI MSEY:  Excuse ne?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
SB.

CHAI RVAN KI MSEY:  Excuse ne, SB, 1623. And we
have basically been going through the regul ations that
oversee the Forensic Al cohol Programin the state.

And we, as part of the legislation, our Conmmttee
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13

once we have a work product, it is reviewed by the Health
and Human Servi ces Agency.

We got a draft work product to the Health and
Human Servi ces Agency nunbers of nonths ago and received
back a |l etter where they had suggested the Conmmittee re-| ook
at four areas that they felt we should | ook at again.

The Heal th and Human Servi ces Agency basically has
a, the ability under the legislation to reject, | think I'm
getting this correctly, to reject any particular regulatory
change that we made.

O the large nunber of areas in the regul ations,
there were only these four areas that the Health and Human
Servi ces Agency thought we should re-1ook at.

It was generally around the role of the Departnent
and we have, we set up a, we basically had sone individuals
fromthe Commttee cone up with recommended | anguage to
address the issues that Agency had brought up.

And that's pretty nmuch what we're going to be
di scussi ng today.

Also the legislation of the, it's sort of key that
we tal k, nmention that our conmmuni cation with Health and
Human Servi ces Agency previously was a draft product.

Wen we send them the product, that triggers a 90
day review based on the |egislation where they have to get

back to the Comrmittee, or | believe, and please junp in, if
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14

Agency does not get back to us then | think, | guess they
just have a 90 day requirenment. |'mnot sure if they don't
make that 90 days what the consequence is.

But so the neeting today, pretty nuch we're going
to be sort of focussed on going over these four bullets that
t he individual s have proposed | anguage for the Commttee's
di scussi on.

And at sone point either this Commttee or a
future nmeeting when we have a work product to go back to
Agency that process will take place. It will trigger a 90
day review.

Once Agency has reviewed our work product again,
or | should say, has reviewed it officially for the purposes
of the legislation, then the product cones back to the
Department for further witing of the regul ations.

| would anticipate that our Ofice of Regs will be
involved with that. | think they' Il be involved with the
Commi tt ee.

The Anerican -- the Anerican. The Adm nistrative
Procedures Act, which with regul ati ons have to be in
conpliance with here in the state of California, is rather
detail ed and specialized. So there will be sone | ooking at
things like clarity and these sorts of areas that cone under
t he Adm nistrative Procedures Act.

And then, and | woul d advocate that this Committee
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be very nmuch involved with that process.

Anyhow, that's ny version of the, of 19 neetings.
Anyone want to add anything in particular that I may have
over| ooked?

COW TTEE MEMBER DAVI S:  Paul ?

CHAI RVAN KI MSEY:  Yes?

COW TTEE MEMBER DAVIS: Kevin in Sacramento. |'m
really sorry. | just got an energency call | have to attend
to.

CHAI RVAN KI MSEY:  Ckay.

COW TTEE MEMBER DAVIS: |'Il try but | may not be
able to cone back.

CHAI RVAN KI MSEY: That's fine. Thank you for
letting us know.

THE REPCRTER: Who was that?

CHAI RVAN KI MSEY: That was Lieutenant Davis.

COWM TTEE MEMBER WONG. Bye Kevi n.

CHAI RVAN KI MSEY:  Good | uck.

COW TTEE MEMBER DAVI S:  Thanks.

CHAI RVAN KI MSEY: So, any ot her coments about the
history for M. Jeffries' benefit?

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries
in San Diego with the CDAA. Thank you for the wel cone.
have had a chance to | ook over the witten materials you

sent ne. |'ve also had a chance to, via your website, | ook
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over the transcripts of the last couple of neetings so | am
somewhat famliar with the history of the Coormittee and the
nmeetings as well as the issues involved with Title 17.

CHAI RVAN KI MSEY: Great. Well thank you very much
for your efforts on our behalf.

But anything el se about the history before we sort
of dive into the bullets?

(No response.)

Al'so in your package, | guess we can start with
bul | et nunber one. Bruce you want to wal k us through that?

MR. LYLE: That was the easy one. It was on
proficiency testing. And two neetings ago we had a | ot of
ver bi age kind of thrown out so | sort of put it into one
qui ck down and dirty sentence: "Laboratories will direct an
approved provider to submt all external proficiency test
results to the Departnment at a mninmum of one (1) per year."

CHAI RVAN KI MSEY: And this replaced, what did this
repl ace?

MR. LYLE: | was just looking for that. |
couldn't find the, the actual section. Anybody el se have
sone help for ne?

COW TTEE MEMBER SHEN. No. [|'Il | ook.

CHAI RVAN KIMSEY: This is Paul. | think this is
obviously very direct. There may be sone areas that, under

the APA we will need to clarify. Unless it's already
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somewhere it strikes ne that an approved provider m ght need
to be delineat ed.

But | think the major issue is, does the Cormittee
think that one proficiency test a year is sufficient? And
are we tal king about proficiency tests? |'m blanking on
this group. |Is this by nethod, by person?

COW TTEE MEMBER SHEN: This is Jennifer. M
menory of this is that we were -- one of the problens the
Departnment had is that even if you were to switch over to
the -- an outside | ab or another agency approved external
proficiency tests, that the Departnment wasn't -- | think
right now we are sending our results but the Departnent
wasn't -- wanted to get sort of those directly fromthe
approved provider so they could have that, you know,

i medi ately on file.

And | think that we discussed that we were going
to go to proficiency testing for a person, not an
i nstrunent .

COW TTEE MEMBER WONG  Ri ght.

CHAI RVAN KI MSEY: That's fine. | think these are
things -- | nmean obviously if we want to include sone
clarifying | anguage now, that's fine. Someone can propose
it.

These are the types of issues, | think, that we'll

be continuing to discuss at sone point when the Ofice of
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Regul ation gets involved in preparing the package for final
submi ssi on

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A couple of comments. | think the regulations are going to
need to describe, as it's actually been suggested, the
term nol ogy, approved provider. And | think actually it's
appropriate for the Departnent to approve the provider.

Besi des an ASCLD/ LAB- approved body, we're going to
need a sufficient nunber of California |labs to participate
in order to have any kind of statistical basis for
eval uating the results.

So we're going to need an appropriate sanple
target concentrations to such that we can apply the other
requirenents of Title 17 in order to determ ne the, whether
the results show that the | abs' methods continue to neet the
accuracy requirenents.

And | think we need at | east two testing events
per year. That's the current frequency of testing. One
proficiency test per year, reagents degrade, chem ca
st andards degrade, you know what happens. And so | think a
mnimm | think two is really a mninmm

The | aws and regul ati ons governing clinical and
wor kpl ace drug testing require three PTs per year. So |
think two is actually sort of a m ninum

Agai n, the Departnent nust continue to eval uate
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t he perfornmances on proficiency tests. And we need to
specify in regulations the basis for those eval uati ons.

It's the new age of regulations and | believe the
APA is going to require that, if, that the regulated entity
knows, you know, the criteria that the Departnment will be
enploying in order to eval uate those results.

| think | aboratories with nultiple nethods,
nmet hods are separate. And | think if you carefully read the
ASCLD/ LAB requirenents, it's even clear there that ASCLD/ LAB
does only require one subm ssion froma | aboratory even if
the lab has nultiple nethods. But, it is still a |aboratory
submi ssi on

And two di fferent nmethods can have, you know,
instrunments can have different biases, they can have
mechani cal failures, And so it's clearly appropriate to
continue the 30, 40 years standards that we've established
here and have each nethod tested.

And finally, we can cover this later but, it may
actually also be in the sane section, that there are
separate PT requirenents for the enployees of the |lab and
that will have to be captured sonewhere.

COW TTEE MEMBER SHEN: This is Jennifer. First
of all, you know, nost of the California |aboratories I
bel i eve are probably using, correct ne if |I'mwong, ASCLD

providers. So they're approved providers.
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| don't think you' re going to find a problemwth
t he approved providers that we're using not being in sign up
| abor atori es.

Secondly | would say, that we've gone round and
round and round on the nethodol ogy versus the analyst. |
think that we are pretty clear that we would |ike to test
the analyst. And the nethodol ogy can't just be the exact
sanme thing on a different instrunent. And | think we've
di scussed that ad nauseam

CHAI RVAN KI MSEY: So there's --

COWM TTEE MEMBER SEDGEW CK:  Paul Sedgew ck in San
Di ego. The Definition of proficiency test is exactly that,
to test the proficiency, the ability of an analyst. The
nmet hods that we develop to do confirmations on that. But he
has to nake sure that it's able to do an accurate anal ysis.

And then each tinme a method is run it has quality
control sanples and standards to test the accuracy of that
particular instrunment at that -- that nethod at that tine.

But proficiency tests by definition are tests on
i ndi vi dual s.

COMWM TTEE MEMBER WONG. Right. This is Kenton.
| f you | ook on page nine of the AGs opinion, it's already
said that. |It's saying in point (c) it says, each exam ner
shal | successfully conplete at | east one proficiency test

annually. So it's not even a point of argunent.
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ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
But wait --

COW TTEE MEMBER SHEN: Well and | think -- this
is Jennifer. | think that (inaudible), that we're testing
each anal yst once a year.

COW TTEE MEMBER WONG  Ri ght.

COWM TTEE MEMBER SHEN: An approved provider. And
then Bruce was stating in his bullet that we woul d have
those results forwarded to the Departnent for their records.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
Clay Larson. In responding to M. Sedgew ck's comment. The
Comm ttee sonetines inmbues ASCLD/ LAB requirenents with
al nost canoni cal authority.

And the definition of proficiency tests in
ASCLD/ LAB is tests to evaluate the conpetence of anal ysts,
techni cal support and the quality performance of a
| abor at ory.

And | would submit that if you |l ook at ASCLD/ LAB
requi renents, they do nmake a statenent. |It's verily saying
this is an inportant or an essential requirenent.

But they do have a requirenent that anal ysts
participate in at |east one proficiency test in their
discipline. It doesn't necessarily say sub-discipline.

But that, they also specifically state that that

can be an internal test. The results need not be -- are not
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submtted to ASCLD/ LAB so they don't see those results.

They do want to see at | east one proficiency test
fromthe | aboratory each year. And so that phil osophy, that
approach, the -- which neasures the quality performance of a
| aboratory.

So | think that has traditionally been what the
Depart ment has been evaluating. And | think that's
appropriate for us to continue that. Thanks.

COMWM TTEE MEMBER SHEN: This is Jennifer. Again,
we're not tal king about that. W're tal king about a
proficiency testing conpleted by each anal yst per year.

So it's, you know, if we need to clarify our
| anguage a little bit nore to make sure that we realize
that, that's fine. But we are not tal king about testing the
| aboratory once a year. That's not even sonething we're
di scussing for this, for these regulations.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
And | recognize that. | was just wanted to correct any
m sinformati on M. Sedgew ck m ght have provided in that
there was sonething inherently individual and personal about
a proficiency test.

|"mjust suggesting that, in fact, that notion is
i nconsistent with the requirenents of ASCLD LAB.

CHAI RVAN KI MSEY: So is there any suggested change

to the | anguage that Bruce has proposed that might clarify
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things or do we want to --

COW TTEE MEMBER WONG.  Sur e.

CHAI RVAN KI MSEY: -- put in, exam ner, or, person,
what ever we call them

COW TTEE MEMBER SHEN: This is Jennifer. Health
and Safety Code Section 100702 provides as follows as was
al ready pointed out, you know, (c), (a), (b) and (c); (c)
says, each exam ner shall successfully conplete at | east one
proficiency test annually; (b) each | aboratory shal
participate annually in an external proficiency test for
al cohol anal ysi s.

And we have to follow these guidelines, these
ASCLD/ LAB gui delines for proficiency testing. So would it
be appropriate then to note or to cite the safety code in
this bullet and woul d that take care of our issues?

| don't know that we need to rewite it all down
again if we can cite sonewhere that clearly says what we're
goi ng to be doi ng.

COWM TTEE MEMBER WONG. This is Kenton. | agree
Jennifer. | think that's a great idea. And when you | ook
at that requirenent, that's way better than what CDPH had
requi red years ago because you could have seven or eight
anal ysts and all they required was one proficiency test from
t he | ab.

And maybe the other six or seven that didn't do
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the proficiency test were never tested for decades. So this
is far in excess and better than what we ever had.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
And again, | think a careful reading of the statutes, and
you just read them and | think if you listen carefully to
what you read that it creates a clear dichotony there in
that the laboratory PT is described as an external
proficiency test. That means a test that is produced by
some organi zation outside the | aboratory.

There's no such definition within the, there's no
such specification for the exam ner, we assunme we know what
exam ner neans, but the exam ner PTs.

And typically those are internal PTs. It could be
sanpl es that sonmeone passed around anong the anal ysts of
previ ously anal yzed sanples. That's a technique that's
approved by ASCLD/ LAB.

So sinply, | mean --

COW TTEE MEMBER SHEN: So C ay, is your point
that (b) these | aboratories shall participate annually in an
external proficiency test and (c) says, each exam ner shal
successfully conplete at | east one proficiency test. And
the word "external”™ is not repeated? 1Is that your point?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Yeah.

COW TTEE MEMBER SHEN:. Ckay.
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ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
And so | think there is a distinction there and it would
have to be clarified in the regulations. Sinply referring
to the statute, | think, would not satisfy the clarity
i ssues of the APA

COW TTEE MEMBER SHEN: Well | don't have a
problemw th that.

CHAI RVAN KI MSEY: Ot her comments on bullet one?

MR. LYLE: Yeah the way | - this is Bruce in San
Diego. The way | recall it, it was in addition to, it was a
new bull et or a new subsection under 1216 | think it was,

di scussing proficiency testing.

So this was an additional section conpelling the
| aboratory that sent, the approved provider that sent the
proficiency test to the laboratory. So is this conpelling
the | aboratory to ask that approved provider to send the
results, at least one tinme a year, to the Departnent?

COW TTEE MEMBER SHEN: This is Jennifer. | think
that's exactly right. That's what we were doing. W were
adding it to language that already articul ated what we were
supposed to be doing.

MR. LYLE: Bringing the Departnment into the |oop.

CHAI RVAN KI MSEY:  Ckay.

COMWM TTEE MEMBER SHEN: So | guess the -- this is

Jennifer. | guess the key now would be to figure out where
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you're going to put that.

CHAI RVAN KI MSEY: So this would be like, (d)? W
have (a), (b), (c), (d).

COW TTEE MEMBER SHEN: (a), (b), (c), (d) under
-- where are you, Paul ?

CHAI RVAN KI MSEY:  Well | was just |ooking at the
AG s letter on page nine where they tal k about 100702. But
that may not be the appropriate spot.

COW TTEE MEMBER SHEN. Well, we can cite 100702
wherever it is that we add this bullet. 1'mlooking for it.

MR LYLE: Well | was thinking it would be, this
is Bruce in San Diego, under 1216.1(e)(4).

CHAI RVAN KI MSEY:  Ckay.

COW TTEE MEMBER SHEN: So, what we woul d, we had
in our work product -- this is Jennifer. In our work
product we had pulled 1216.1(e)(4) out (inaudible).

MR LYLE: |If you look at (3), if you |ook at
(e)(3), it tal ks about proficiency testing.

COW TTEE MEMBER SHEN: W were replacing --
excuse ne. (Il naudible).

COW TTEE MEMBER WONG This is Kenton in
Ri chnond. So should we take Bruce's bullet point and just
add it on to (b), Iike an addendum that each |aboratory
shal | participate annually in an external proficiency test

for al cohol analysis and submt all external proficiency
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test results to the Departnent? At a mninmum of one per
year ?

COW TTEE MEMBER SHEN: Whiere did you put that?

COW TTEE MEMBER WONG  As an addendumto (b) on
page ni ne.

CHAI RVAN KI MSEY: Yeah, that's the AG s opinion
there in the actual work product.

COW TTEE MEMBER SHEN: Right. W have to go back
to our -- we have to go back to Title 17. So 1216.1(e)(3)
tal ks about -- | think that's (inaudible) proficiency test.

MR LYLE: It nmade over -- over the term

CHAI RVAN KIMSEY: So we add it to 3 or make it, |
guess you're suggestion Bruce was to have it stand on its
own as nunber 47

MR. LYLE: Yes, that's ny suggestion.

CHAI RVAN KI MSEY: Ckay. Any other comments from
the Committee?

COW TTEE MEMBER SHEN: Do we want to cite the
Heal th and Safety Code, 100 --

CHAI RVAN KI MSEY:  702.

COWM TTEE MEMBER SHEN: -- in that spot?

CHAI RVAN KI MSEY: | nean, that's one of those
issues that | think will probably get clarified at sone
point. | don't know that, do we cite -- of course this is

our work product so, yes, let's go ahead and cite it.

Fi nal Transcript

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © O N o o0 M W N L O

28

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries
in San Diego. It mght be a good idea to also throwin the
word, external, when you cite it so it's clear that you're
referring to an external test when you're referring back to
the Health and Safety Code section.

CHAI RVAN KI MSEY:  Ckay.

COWM TTEE MEMBER SHEN: To clarify, we're putting
this in 1216(e)(4) (inaudible) as witten. And then cite
the Health and Safety Code here at the end.

CHAI RVAN KI MSEY: That's what | think we're
agreeing to.

COW TTEE MEMBER SHEN: Well, | nean, we could add
a clarifying statenment. The |aboratory will direct an
approved provider to submt all external proficiency test
results. To say sonething in here about, |aboratories wll
di rect an approved provider to submt all external
proficiency or, you know, submt each approved anal yst's
external proficiency test here or sone such thing. That

every anal yst take an external proficiency test. Does that

hel p?
CHAI RVAN KI MSEY: That certainly clarifies it.
COWM TTEE MEMBER SHEN: Qoviously, | couldn't get
that sentence out. |1'mgoing to need sonme help on that.

COW TTEE MEMBER WONG At a m ni nrum of one per

year per exam ner or per analyst?
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MR LYLE: To extend it with --

COMWM TTEE MEMBER SHEN: And in effect you submt
all current proficiency tests to the Departnent at a m ni mum
of one per year, and that that's per analyst. That sounds
great.

Do we want to say sonething about follow ng
(inaudible)? Are we going to cite it there?

MR. LYLE: This is Bruce. The only problem | have

with citing it is howto cite it. | don't think the whole
thing is pursuant to 100702. | think it's nore the
| aboratories will direct and approve provider to submt al

external proficiency test results, and then commma, as
outlined in Health and Safety Code 100702.

COW TTEE MEMBER WONG This is Kenton in
Ri chnond. Maybe a little bit of input fromOfice of
Regul ations in Sacranento. Is it better if we cite a cite
so that it makes things nore clear or does Ofice of
Regul ations like to ferret all that out thensel ves?

M5. DVORAK-REM S: W need you to ferret it out.
And usually you're authority and references are added after
your regulations in a separate note.

MR. LYLE: So we can just have a footnote and a
cite?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

Well it's not a footnote. There are authority -- with each

Fi nal Transcript

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O D W N B O © 0 N o 00 M W N R O

30

section there are notes and authority and reference
citations, could be notes. But they're definitely authority
and reference citations.

CHAI RVAN KI MSEY: Rosalie, you broke up a little
bit and we were trying to identify your voice here in
Ri chnond. Coul d you repeat your conment please.

M5. DVORAK-REM S:  Yes. What we need you to do in
order to review your regs is for you to ferret out each and
every one of the issues that you want to put in your regs.

And then secondly, after the regulation there is a
section called, notes. And in the notes there is authority
and reference material that cites statutes that give you the
authority to do what you're doing in that reg.

COMWM TTEE MEMBER SHEN: This is Jennifer. | guess
the confusion is that we know we have the authority to do it
but do we want to point -- as soneone is reading through it
specifically, as | know ny analysts do all the tine, they
pull it out and they look for a specific thing. W want to
give them we want to give them guidance right then and
there as they're | ooking at this particular issue.

So we're not | ooking at, necessarily, show ng what
has, what has given us the authority but adding clarity and
direction to someone who is | ooking sonething up. Does that
make sense?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
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Well, you know, generally, the APA frowns on a sinple
replication of the statute. Their argunment woul d be that

t hat woul d be unnecessary since we've got the statutes you
don't - but, so, maybe there would need to be sone |ink that
may have, you may think you' ve, perhaps we've established
that. Sonme link that would increase the clarity by citing

t he statutes.

But that there will be a separate citation of the
authority and reference. So besides the authority to wite
regul ations the regulations need to refer to a particular
statutory section that the reg witer is making, is
clarifying and maki ng specific.

COW TTEE MEMBER SHEN: This is Jennifer. So |
think you just agreed with me then. You did agree?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
It had to happen (Il aughter).

COWM TTEE MEMBER SHEN: So we could put it in
her e?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Eventually. Yeah. W nake the finding that it nakes things
clearer. That it will be subject to review by others. But
if you guys make the finding and it nakes things clearer
then that would be justification.

| would add an earlier comment | nmade though. And

it relates to this particular citation that we're talking
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about here. |s that, besides making available these data to
t he Departnent, whatever they may be, the expectation, at
| east fromthe part of the programis, that the Departnent
will take those data and nmake some kind of finding.

The regul ation right now doesn't describe that at
all. And it mght be confusing, if we're citing 100702
regarding the | aboratory's participation, the literal
readi ng of the statutes sinply says that the |abs shal

participate in a proficiency test, an external proficiency

test. It doesn't necessarily require that the | abs have any
particul ar performance on that test. They could fail it,
pass it, | guess.

So, all the nore reason that the regul ations
should clarify what exactly the Departnent -- | think that
we need to clarify what exactly the Departnent is going to
do with those results.

RESEARCH SCI ENTI ST SPELL: Natalia Spell. | agree
with Clay Larson. Stating sinply that |aboratories wll
di rect an approved provider to submt all external
proficiency test results to the Departnent w thout the
purpose of why it's done, tone it's alittle bit
meani ngl ess.

COWM TTEE MEMBER WONG  Recently it was done for
licensing. This is Kenton in R chnmond. But since you guys

aren't in charge of licensing it wasn't required. But we
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were recomrended to add this back in to satisfy Health and
Human Servi ces.

So, we're again at that kind of inpasse of what
the goal here is in some ways to satisfy Health and Human
Services but then also satisfy 1623.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actually I think you re m staken, Kenton. The purpose of
proficiency testing was set forth under Article 6 and it
requires that the Department utilize the PT results to
determ ne and establish that the | aboratory's methods
continue to neet the accuracy, the standards of perfornmance
requi renents set forth in the regulations. So, it wasn't
specifically a licensing thing.

COW TTEE MEMBER WONG Wl |, which then went
towards | i censing.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
And now will go towards the possibility of wit of mandanus,
we're learning a little Latin here, and/or injunctive relief
apparently.

So, we've substituted, and I want to get out of

that trap of saying, well we ruled out |licensing therefore

this all goes away. | don't think that's correct.
COW TTEE MEMBER WONG  No. | agree.
RESEARCH SCI ENTI ST SPELL: Well, | can add --
Natalia Spell. Licensing, in my opinion is a part of
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oversight, right? So you can renove the |icense but you

still can provide certain oversights |like examning this

proficiency testing and see how it, quote, statistically.
And if it's apparently post, beyond any

statistical possible error, you can say, yeah, there is

sonmet hing wong here. Especially if it happening

consi stently, one year, another year, another year. So,

that's my opinion constitutes oversight w thout |icensing,

right?

COW TTEE MEMBER WONG | agr ee.

CHAI RVAN KI MSEY: Yeah. So, what's the feeling of
the Commttee? Do we want to nake sone -- | nean right now

t he Departnent apparently doesn't seemto be directed to do
anything with this information.

So, it does seem unusual that the Departnent woul d
collect information and if they did know that people were
not passing that they would not do anything with it.

But currently | guess they're, it's unclear what
the Commttee wants the Departnent to do with the
information, if anything.

COWM TTEE MEMBER SHEN: This is Jennifer again.
You know, we've gone around and around about this too. And
you know, this is a little bit of a quandary. W are an
accredited | aboratory. W cannot just universally fail al

our proficiency tests on a yearly basis and not have
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r eper cussi ons.

So | think that the Departnent wants to be in the
| oop as to how our analysts are doing. And, | don't know
what the Departnent can do above and beyond what we are
al ready going to have to go through if we have anal ysts that
don't pass the proficiency test.

CHAI RVAN KI MSEY: So that's arguing that the
Department woul d not --

THE REPORTER: What was the |ast part? She said,
if they don't sonet hing.

RESEARCH SCI ENTI ST SPELL: | think that was --

THE REPORTER: If they don't pass proficiency? |Is
t hat what she said?

CHAI RVAN KI MSEY:  Yeah, probably.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
s San Diego still there?

COW TTEE MEMBER SHEN: Yes.

CHAI RVAN KI MSEY: Ch, okay. |It's just that the
| ast part of your sentence broke up

COW TTEE MEMBER SHEN: | said, we, |I'mnot sure
what the Departnent is going to be able to do above and --
you know, | guess | feel like, you know, the Departnent is
sort of holding out that if we -- if we have proficiency
tests and we just don't pass them as you just said, year

after year after year, there's a problem
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| nmean, you have to have, give sonme recognition to
the fact that these are accredited | aboratories and there
are consequences of not passing proficiency tests.

So we can tackle what we want to do but it needs
to be very clear that we are not just trying to get away
with failing all our proficiency tests and having no one do
anyt hi ng about it.

CHAI RVAN KI MSEY: No, no, | didn't nmean to inply
that. This is Paul. [|'mjust curious is that -- | nean
right now the Departnent, and maybe this is what we want,
but the Departnent is not going to be doing anything with
this information except collecting it.

MR. LYLE: This is Bruce from San Di ego. What
woul d the Departnent like to do with it?

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON
Well, | think we would continue the current program W
| ook at the results, conpile statistics based on the
performances of other California | abs and nake a reasonabl e
statistically valid determ nation of what constitutes an
outlier result. And when those occur we ask the lab to
provide a witten clarification.

To sonme cases if there's changes in the nethod,
experinmental data that denonstrates that the nethod with the
corrections is capable of neeting the standard perfornmance

requirenents.
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COW TTEE MEMBER SHEN: This is Jennifer. You
know, and | don't think that's an unreasonabl e request
except for the fact that as we tal k about it, we don't want
to be specific with it and we're already there.

My under standi ng that once that, that these
proficiency tests results already go through the process of,
they collect the data, they, you know, they determ ne the
outliers, they provide all that information. And then if
our anal yst doesn't pass a proficiency test we have to, you
know, we have to address that. W have to address that to
ASCLD/ LABS for us, for our |aboratory.

And once | know why that is and what we did. So,
we' re already doing those things. So, perhaps what we need
to dois, | don't knowthat it's worthwhile for the
Departnment to spend tine and noney reanal yzing all the data
that's al ready been anal yzed.

You'll have it. And naybe all we need to do here
is to provide, if in fact an analyst falls out, falls
outside what is acceptable or there is an outlier, that you
will get in addition a copy of the witten response that the
| aboratories have to do now to address that problem

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
You know. A couple of comments on the continued reference
to ASCLD/ LAB. Nunber one, there is no requirenment in the

regul ations that any |ab ever be accredited by ASCLD LAB, by
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any accreditation organization. There are certainly sone
| abs that aren't accredited.

But regarding, you focussed the conversation here
on anal ysts' proficiency tests; there's no requirenent that
the | aboratory submt, for consideration to ASCLD/ LAB or to
the Proficiency Review Conmttee, any analyst's PT dat a.

Mor eover, ASCLD/ LABS has got the very user-
friendly definition of a successful performance. And it
says basically, you get expected results or failing to get
expected results you take corrective action in accordance
with the lab's quality assurance policies.

So, there's no absolute requirenment that --
there's no reason to believe that ASCLD/ LAB, for those |abs
that are accredited by ASCLD/ LAB, is ever going to see
anal ysts' PT data. It's never submtted.

So, | think it's irrelevant.

COWM TTEE MEMBER SHEN:  You know, | need ny
(indiscernible) right here but | don't think that's true.
think that, | think, you know, is there anyone el se that can
help me with this? | believe that the, that the proficiency
tests are -- that our accrediting agencies (indiscernible)
to them when we do not pass.

Yeah. |'mnot 100 percent sure about that but I'm
pretty sure because we have to then address them So,

agai n, about them being duplicative, perhaps when there is a
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result that is an outlier or is considered a non-pass that
the laboratories, if in fact the |laboratory is accredited by
a body that nakes them address it and come up with a witten
response and a plan to fix it, then we just sinply pass
forward that information to the Departnment. The Depart nment
knows that we have taken steps to address it.

For those | aboratories who are not accredited then
| woul d agree, you would, the Departnment would need to
follow up with themin some fashion

COWM TTEE MEMBER WONG. | agree, Jennifer, because
our lab is accredited by FQS and each anal yst has to pass
their proficiencies, which are reported to the accrediting
body and checked. And if there's a problem our individual
| aboratory or your local |abs are going to be much nore
concerned even before, way before, the CDPH is ever
concer ned about that.

So, it would just be another exanpl e of
duplicative nature like it was in the past.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
You know, | don't, I"'mnot famliar, | nust say, with FQS s
requi renents. They don't seemto publish them | |ook on
their website, it seens to be -- but ASCLD/ LAB, Jennifer
invited a comrent from her colleagues, | would be interested
to hear a response regarding any, any possibility that what

| said was incorrect.
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But the other, | mean I'mnot sure this is
i mportant, but the other feature of ASCLD/ LAB S
accreditation, I'msorry, the proficiency testing program
is that intheir bylaws it is conpletely confidential. So
the records aren't nade public.

So there's a real distinction between a
government al oversight process in which everything is public
and ASCLD/ LAB' S procedures which are 100 percent
confidential .

COWM TTEE MEMBER WONG. They are not 100 percent
confidential. This is Kenton in R chnond. Any defense
attorney can ask for exam ner or analysts' proficiency tests
for the last five years if they want and they can drag al
of that into court. So it's not confidential.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
The Departnent may not have the |uxury of doing those kinds
of requests. | nean that kind of harkens back to the issue
that the courts are going to, we waver on whether the courts
are going to enforce these regul ati ons or whet her ASCLD/ LAB
is going to enforce them

| think there are problens. The current program
has a departnent. And the statute remains, 100725 has a
department which enforces the regul ations.

And the program here i s proposing changes that

will allow the Departnment to enforce the regul ati ons.
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CHAI RVAN KI MSEY: This is Paul --

COW TTEE MEMBER JEFFRI ES: Dan Jeffries from CDAA
down in San Diego. | would note that it's sort of that al
the Title 17 regulations are in sone way sel f-enforcing.
That is, any non-conpliance with Title 17 will be argued up
and down the state.

I f you have a requirenment in Title 17 that |ab
directors wear green coats and there's a non-conpliance with
that, every defense attorney in the state will be arguing
that in every DU filed in the state.

Wet her the state takes any action on that or not,
it will becone relevant and will beconme known to everyone
t hroughout the state.

So whatever regul ations are adopted will be
enforced sinply because they will be argued in court in
crimnal cases in terns of both adm ssibility and the wei ght
given to it by a jury.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
And t hose mechani sms have existed for, you know, since the
state in 1969 adopted a program besi des the caul dron of the
courtroom | think you' re referring to.

The state adopted statutes which asked the
Department, and ot her states have simlar prograns, asked
t he Departnent to provide an oversight of the chem cal

testing in support of the drunk driving | aws.
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So certainly the Legislature when they passed that
was aware that things could be introduced in a court.

You know, the other issue is that, |I've heard
vari ous estimates, perhaps you could provide nme one. Eighty

to 90 plus percent of DU cases never go to trial.

COW TTEE MEMBER JEFFRIES: | think that, this is
Dan Jeffries again. | think it's rmuch higher than that,
probably 99 percent of themdo not go to trial. At least in

Los Angel es County we're seeing fewer than one percent of
the DU cases go to trial.

Besides, if you know that a | aboratory is not
conplying with Title 17, if you know that none of their
nmet hods are tested, that there's no proficiency exam that
no one is accredited at all, we would expect that the one
percent would go up significantly. A lot nore people would
bring things to trial because they would be able to have
sonmet hing to argue about why the science is wong.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
And | submt the Legislature in passing, you know, a | aw
which is retained that requires the Departnent to enforce
the Departnent's regul ations and the law, anticipated a nore
proactive approach, not sinply waiting until a scofflaw |ab
had made enough m stakes so everyone becane aware of it.

| think the intent of the lawis, as | say, to

provi de a nore proactive programthat nakes it less likely
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and/ or prevents that from happening.

CHAI RMAN KI MSEY: This is Paul real quick. |
think this has been a good di scussion and we're sort of
going around. It's also bringing back nmenories for a | ot of
us.

| think it's pretty clear that currently, unless a
Comm ttee nmenber wants to propose sone additional |anguage
that -- I've heard a | ot of people on the Commttee nake
comments that they don't want the Departnment's role to be
duplicative.

And, as | renenber al so, previously the idea was
is that the Departnent pretty nuch wanted to see directly
fromthe providers proficiency testing results which would
be the sane thing that the | aboratory woul d see.

And | think, pretty nmuch, the Commttee's
perspective has been that that would be sort of the limt of
the Departnent's role. That we would not be redoing or
reduplicating what the external proficiency testing provider
had done.

So, | nmean, | understand the argunents. [|'mjust
sort of trying to nove the discussion al ong.

| s there anyone on the Cormittee that wants to
propose an additional role for the Departnment besides what
this bullet discussion has al ready outlined?

COW TTEE MEMBER SHEN: This is Jennifer. You
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know. | think -- | nean, | get the point that -- and | get
the point that the Departnment is going to be | ooking at

t hese and they, and soneone sees that there is sonething

t hat has not been passed that the Departnment woul d want

assurances that it has been addressed.

So, | do get that and | can see that that woul d be
sonet hing that woul d possibly be reasonable. | just, |
don't want to do things, | don't want to duplicate efforts.

And | don't think the Departnent would want to duplicate
efforts, for instance, re-analyzing all the stats on the
proficiency tests. | don't see that there's any point to
t hat .

So, | nmean, | wouldn't be opposed to sone sort of
| anguage in here that indicated that we provided the
Department with sone information that we have handl ed t he
pr obl em

CHAI RVAN KI MSEY: So the correction, the
Department woul d be notified of a corrective action or --

COW TTEE MEMBER WONG  Resol uti on.

CHAI RVAN KI MSEY: -- a resolution to the --

COW TTEE MEMBER SHEN: Yes, to the problem
Which is actually twofold. One, they can see, the
Department could see how we address it and two, the
Department can rest assured that, in fact, it was noted and

addressed. So it's not left for the Departnent to wonder if
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we, you know, noticed we didn't pass sonething and if we did
anything about it. | don't think that's particularly
unr easonabl e.

CHAI RVAN KI MSEY: So it sounds |ike maybe an
addi ti onal sentence? The Departnent would be notified of
corrective actions based on negative proficiency test
results or --

COW TTEE MEMBER SHEN: Well that's, you know,
that's what | think. | don't know about anyone el se thinks.

But | would be willing to go that road.

COW TTEE MEMBER WONG  C ay.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well |, so, it's not clear to me how we define a negative
result and who nmade that determ nation? And that would
apply to the ganut of | abs out there, the | abs that are
accredited, not accredited, accredited by FQS, accredited by
ASCLD/ LAB. |1'mnot sure what -- given the fact that
ASCLD/ LAB defines a, it doesn't require a successful
performance and defines a successful performance, in the

case of the analysts, as either getting the right results or

saying, |'msorry.

So I"'mnot sure what, | nmean, | don't want to go
back to the Caveman tinmes but |I'mnot sure what -- it seens
as you articulated, | realize | was not, you weren't

necessarily drafting regulatory |anguage, that the notion of
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a negative or adverse result or whatever termyou used,
seened a little fuzzy.

CHAI RVAN KI MSEY:  Well | just wote down here real
qui ckly a sentence, the Departnent will be notified of
corrective action for each PT failure?

COW TTEE MEMBER SHEN. Well we're going to have a
problemw th identifying what failure is.

RESEARCH SCI ENTI ST SPELL: Exactly. Because it
seens that ASCLD/ LAB and Department have slightly, | mean,
to say fromstatistical point of view, not slightly but
significantly different criteria for passing and not passing
the test.

We currently have plus/mnus percent, five percent
while dealing with the data from CDS provi der and CAP
provider, the data fromCalifornia Lab | noticed that they
only mark outlier if this is beyond three sigma, which is
gquite a big range.

So, there is certain conflict in idea where are
the criteria of the failure -- of the |ab?

COW TTEE MEMBER SHEN: Wl |l naybe we don't do
that then. Maybe we shouldn't have access then. | nean, |
think at the end of the day what we're | ooking at is we have
approved providers who, this is, you know, these conpanies,
this is what they do for a living. They are giving us

tests, they're analyzing the data and they're providing that
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data to us telling us how our analysts do in conparison to
everybody el se that has taken those tests.

So that work is already done. | think it's fairly
cl ear when you have an outlier, fairly clear when you don't
fall within the accepted range.

So, and we have to address that. As an accredited
| aboratory we have to address those failures. So there will
be paperwork on of those and we can forward them so that the
Department can see that.

CHAI RVAN KI MSEY: So maybe "failure™ is | think
the word that has sort of caused the stunbling block. Mybe
the Departnent will be notified of corrective actions for
each proficiency testing --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Boo- boo (| aughter).

RESEARCH SCI ENTI ST SPELL: Wat is defined as a
boo- boo?

COWM TTEE MEMBER SHEN: Yeah, that is the problem
right there.

RESEARCH SCI ENTI ST SPELL: Yeah, exactly.

COMWM TTEE MEMBER SHEN. So and I, again | -- | am

not as well-versed in this as | should be. But the PT,

don't believe -- CPS is sonething that nost |aboratories
use, | think. 1 don't believe they give you a pass/fail.
They just -- | think they give you the data and you | ook at
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it, your quality assurance nanager or whoever is in charge
of proficiency tests, takes a |ook at the results.

RESEARCH SCI ENTI ST SPELL: It's internal
proficiency test results --

COW TTEE MEMBER SHEN: -- acceptable range. So

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:

| think that's a definition of an internal proficiency test.
I n other words, each of the 40 |abs' QA manager woul d

assi gned under the regul ati ons, assigned responsibility to

determ ne whet her that performance was, you know, net the

standards of performance requirenents in that field.

COW TTEE MEMBER SHEN: Right. |'mjust saying,
it's not going to be very straight forward. W don't get
sonet hi ng back from CPS that says, you failed. kay, that
was a failure so we're going to report that. |It's not that,
not that clear cut.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
And |'m saying, under the current regulations, under the
current program you get a letter back from CDPH t hat says,
you failed or you passed. So, we're replacing that with --

COW TTEE MEMBER SHEN:. Well --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
-- sonet hing arguably much fuzzier.

COW TTEE MEMBER SHEN: Well, we're replacing it
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with a proficiency test process that's nuch better. You may
not like the reporting. The actual process of the
proficiency test programitself in my opinion is nuch, much
better.

RESEARCH SCI ENTI ST SPELL: Excuse ne, Jennifer,
it's Natalia Spell. Can you clarify actually, what is the
reason that you believe that it is better? Do you have any
factual material to prove it?

COW TTEE MEMBER SHEN: Wl | actually, you know,
we' ve gone around and around on this and I don't want to get
into it because it's long and | engthy but, you know, | do.
And our justifications, if you read the justifications for
t he changes, there's a lot of information in there that
woul d, that woul d answer that question.

But | don't think that's an appropriate
conversation to have here but if you |look at the
justification of the work product and specifically in
reference to proficiency tests, you will see why it is that
| think that.

CHAI RVAN KI MSEY: So back to, maybe or maybe not
having a second sentence. This is Paul. Wuld there be any
benefit if the Departnment was notified of a corrective
action or does the Departnent having access to what the
provi der submts to, sends back to the |laboratory, is that

sufficient?
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COMWM TTEE MEMBER WONG Wl | it already says that
we're going to be submtting all external proficiency test
results.

CHAI RVAN KI MSEY:  Ri ght .

COW TTEE MEMBER WONG. SO - -

CHAI RVAN KI MSEY: We coul d say, including
corrective action.

COWM TTEE MEMBER WONG | don't even think you
need to say that because it's saying, all external
proficiency test results.

CHAI RVAN KI MSEY:  Ckay.

COWM TTEE MEMBER WONG.  You guys are getting
ever yt hi ng.

CHAI RVAN KI MSEY:  Well it's going fromthe
provi der to the | ab.

COW TTEE MEMBER WONG  Ri ght.

CHAI RVAN KI MSEY: | don't know about fromthe |ab
to the provider.

COM TTEE MEMBER WONG It's going to be all
external test results, not just certain ones. You' re going
to get them all

CHAI RVAN KI MSEY:  Ckay.

COW TTEE MEMBER SHEN: Do you think that neans
that if we have a corrective action then that is enconpassed

in that statenent?
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COMWM TTEE MEMBER WONG  All test results, right?

COW TTEE MEMBER SHEN: So, if we have a test
result and somet hi ng happened and they didn't go well and so
there was sone sort of corrective action taken, retraining,
retesting, you know, doing whatever it is we've decided
needs to be done, do you believe that what we have witten
there will cover sending the Departnent those corrective
actions steps?

COMWM TTEE MEMBER WONG That's the way | read it.

| nmean, that whatever external proficiency test results the
| aboratories subscribe to and perform that those results
will eventually get forwarded to the Departnent.

CHAI RVAN KI MSEY: | sort of saw that as one
direction. But, that anything that the approved provider
sent to the | aboratory, the Departnent would get a copy of.

It's not clear to nme necessarily that what the
| aboratory sends back to the provider in the way of a
corrective action would conme to the Departnent.

COWM TTEE MEMBER SHEN: | would tend to agree with
t hat .

COW TTEE MEMBER WONG  Uh- hmm

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Mor eover, the |aboratory would not be submtting any reports
of corrective action to the PT provider. W disagree wth,

apparently in sone cases mght submt sonething through the,
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to the PRC, Proficiency Review Cormittee, if it's an

ASCLD/ LAB. | don't know what FQS does but -- so it wouldn't
be the provider that's getting the report of corrective
action.

COW TTEE MEMBER SHEN: So, we probably could
acconplish that by just adding, including any corrective
action taken if necessary or sonething.

CHAI RVAN KI MSEY: So, to submt all external
proficiency test results including corrective actions to the
Depart ment .

COW TTEE MEMBER WONG | think that's fair.

CHAI RVAN KI MSEY: But | guess the question that
Clay is raising is do the | aboratories routinely send back
to their approved providers corrective action steps?
mean, does the provider care if they' re not giving up, sort
of a pass/fail criteria and that's up to the quality
assurance individual in the |laboratory. Does the external
provider, is there a requirenent through ASCLD/ LAB or the
ot her accrediting groups that their corrective action take
place or is it just nore informational ?

COW TTEE MEMBER SEDGEW CK: This is Pau
Sedgewi ck in San Diego. Proficiency Review Cormittee is
required to receive that information and they | ook it over
and they require renedial action.

CHAl RMAN KI MSEY: That's for ASCLD. How about the

Fi nal Transcript

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © 0 N o 00 »h W N R O

53

ot her groups? Do you know?

COW TTEE MEMBER WONG W have to do the sane.

CHAI RVAN KI MSEY: The sane.

COW TTEE MEMBER SHEN: This is Jennifer. | don't
think, and again I, | don't think that we provide anything
back to the approved provider. Qur response, the approved
provi der sends our results to our accrediting body.

COW TTEE MEMBER WONG  Ri ght.

COW TTEE MEMBER SHEN: And we have to respond to
our accrediting body. | don't think that, unless they have
sonme sort of clarifying question, that we're contacting the
approved provider.

The approved provider, if they're the direct
conduit of results froman approved provider to the
Departnment, that will not acconplish getting corrective
actions to the Departnent.

COWM TTEE MEMBER WONG  kay. So. This is Kenton
in Richnond. The bottomline for this bullet that Lyle has
drafted, that Bruce has drafted, is just transparency,
right?

COW TTEE MEMBER SHEN: Correct.

COW TTEE MEMBER WONG W want to have
transparency to the Departnent so that they can see that
everything is up to snuff.

CHAI RVAN KI MSEY: O not.
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COW TTEE MEMBER WONG. O not.

MR. LYLE: Bruce, yeah that's --

COW TTEE MEMBER WONG Wl l. So that's, whatever
it is we just need to nake sure that it's all transparent.

COW TTEE MEMBER SHEN:. Yes | agree.

MR. LYLE: That's correct. And if the Departnent,
this is Bruce again. |If the Departnment needs, it does seem
to sort of hang there w thout addressing what the Departnent
does with that information

And it seens |ike the Departnent is getting al
this information fromthe provider and then, and | think
heard Clay say that they have a different -- or sonebody
said that the Departnment has a different threshold or -- you
know, what their threshold for a boo-boo is --

RESEARCH SCI ENTI ST SPELL: Criteri a.

MR LYLE: -- is different than what ASCLD or
sonebody el se nay be. So why don't they conpile all this
i nformati on and why don't we say that they can conpile it,
study it and analyze it, the test results. And if they
recogni ze an aberration or an outlier or a boo-boo or
what ever we want to call it, they can request that
corrective action fromthe | aboratory.

RESEARCH SCI ENTI ST SPELL: | agree.

CHAI RVAN KI MSEY: Well that's getting back to what

the Departnent currently does, which it's mny inpression that
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the Commttee was noving away from

COW TTEE MEMBER SHEN: This is Jennifer. W, |
mean | think that if we're going to go that route the
corrective action has to be we can supply a copy of the
corrective action to the Departnment at that tinme that we
have al ready taken.

The bottomline is, there isn't going to be a
situation, it's not likely that there is going to be a
situation where the | aboratories have a (indiscernible)
scope of error unless there is sonme sort of, sone sort of
aberration, sonething strange happens |ike, for instance, in
the -- for our own proficiency tests we transported them
sonme, what, at one point and all of the, all the volatiles
evaporated so everybody got negative results. And barring
sonet hi ng strange goi ng on.

You know, the |abs are pretty tight requirenents.

So, what | don't want to do is where we started. | don't
want to recreate a process and have the Departnent do
sonet hing that we're already doing.

So, I"'mnot sure we want to put the Departnent in
a position where they will now determine that in addition to
what we've al ready done the Departnent is going to have to
do sonet hi ng el se.

COW TTEE MEMBER WONG | agr ee.

CHAI RVAN KI MSEY: But there is an interest in
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having the Departnent in the |oop sort of knowi ng that a
corrective action has taken pl ace.

COMWM TTEE MEMBER WONG. Correct. | agree with
t hat .

COWM TTEE MEMBER SHEN: Maybe we should go back to
that then; including any corrective actions that have taken
pl ace and just call it a day.

CHAI RVAN KI MSEY: So, |aboratories will direct an
approved provider to submt all external proficiency test
results including corrective actions to the Departnent at a
m ni mum of one per year per anal yst.

COW TTEE MEMBER SHEN: This is Jennifer. |'m
taki ng notes. The |aboratories, what | have right nowis
the |l aboratories will direct approved providers to submt an
external proficiency test result as required by H&S 100702
to the Departnment at a mininmum of one per year per anal yst,
any corrective actions -- docunentation? Corrective
action --

MR LYLE: That shoul d be, taken.

COW TTEE MEMBER SHEN: -- taken. Including
docunent ati on of any corrective actions taken?

COWM TTEE MEMBER WONG. That's all transparent.

COW TTEE MEMBER JEFFRIES: Dan Jeffries in San
Di ego. The language in 100702 refers to corrective actions

taken so we can just mrror that |anguage.
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COWM TTEE MEMBER WONG It sounds good, Jennifer.

CHAI RVAN KI MSEY: Any other comments fromthe
Commi ttee?

COW TTEE MEMBER SHEN: Hi, this is Jennifer.
Bruce pointed out to nme that | put, |laboratories will direct
approved providers to submt an external proficiency test
results. And |, he pointed out that sonme of those could be
all. That it will be all external proficiency test results
as required, blah, blah, blah, at a m ninmum of one per
anal yst per year.

CHAI RVAN KI MSEY: Ckay. So, do we want to vote on
this as a Commttee?

(No response.)

Any ot her suggestions to the |anguage? Any
guestions on the | anguage?

M5. LYONS: This is Denise Lyons. | had one
comment about the | ast | anguage that Jennifer read. And the
way it was worded it seened to inply, and | think this was
Clay's concern, that the corrective action conme fromthe
provider, the way it's witten. And the corrective action
docunent ati on woul d i ndeed conme fromthe | aboratory. And |
think trying to conbine that into one sentence nakes it
uncl ear who will be providing the docunentation for the
corrective action.

COW TTEE MEMBER SHEN:. Per haps we need two
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sentences then. |In addition, the |aboratory, -- | don't
want to say the |laboratories. The |aboratory will forward
any docunentation of corrective actions taken?

CHAI RVAN KI MSEY: That's pretty clear.

COW TTEE MEMBER WONG  Uh- hmm

COW TTEE MEMBER SHEN:. That be better?

COW TTEE MEMBER WONG  Uh- hmm

COMWM TTEE MEMBER SHEN: So it will be two separate
sentences. Are we going to, can we say the |aboratory wll
send. | guess we can.

CHAI RVAN KI MSEY: Ckay. O her comments before we
vot e?

COW TTEE MEMBER SHEN: You want nme to read this
agai n?

COW TTEE MEMBER WONG Read it one nore tine.

COW TTEE MEMBER SHEN:. Okay. Cood.

CHAI RVAN KI MSEY: Sure as requested, have it read
one nore tinme please.

COW TTEE MEMBER SHEN: | need one nore second,
hang on. Okay. The laboratories will direct approved
providers to submt all external proficiency test results as
required by H&S 100702 to the Departnent at a mninum of one
per anal yst per year. |In addition, the |aboratory wll send
to the Departnment any docunentation, docunentation of any

corrective actions taken.
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COW TTEE MEMBER WONG  Cool .

CHAI RVAN KI MSEY: Ckay, any Committee nenber
di ssatisfied with the | anguage?

COW TTEE MEMBER SEDGEW CK: This is Pau
Sedgewi ck. |'ve made this comment before. And | just want
to go on record as saying, |I'm philosophically opposed to
requiring laboratories to do anything that has no
consequences.

The Departnent of Health is, by statute, not
allowed to pull their license because they don't have
licenses. They don't anything that they can do that |'m
aware of that gives any result or any consequence to what
t hese people are being required to do.

| just want to go on record with that.

CHAI RVAN KI MSEY:  Ckay.

RESEARCH SCI ENTI ST SPELL: Yeah, I'mstill not,
I"'mstill not clear about criteria. Does it nean that each
| ab specifically sets criteria for itself, pass or fail?

There is no clarity fromeither the provider or
ASCLD/ LAB director, they pass, fail? So, do they set
criteria thenselves? So -- or what? Do they do their
statistical data treatnment? Each |ab by itself?

How do we make a concl usi on whet her they passed or
failed?

CHAI RVAN KI MSEY: Well, the Departnment doesn't.
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RESEARCH SCI ENTI ST SPELL: Well, who nmakes these
concl usi ons then?

CHAI RVAN KI MSEY: It's the providers and the
| abor at ory.

RESEARCH SCI ENTI ST SPELL: Providers --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

No, not the providers --

RESEARCH SCI ENTI ST SPELL: -- no, it's not --

CHAI RVAN KI MSEY:  -- well the --

RESEARCH SCI ENTI ST SPELL: -- no, providers don't
do it.

CHAI RVAN KI MSEY: -- the accrediting organizati on.

RESEARCH SCI ENTI ST SPELL: But as | stated, the
accrediting organization, we don't know their criteria
actually. It mght be very broad.

And then, if it is nmuch broader than what we have
now plus/ mnus five percent, | couldn't see why the step to
nmovi ng towards ASCLD/ LAB accreditation is better than what
it was before when the Departnent had oversight.

| f you have narrow criteria, you stand up agai nst
nore, | mean better standards. |[|f you have broader
criteria, which is as | told the provider mark outlier as
three sigma, which is extrenely broad, then you stand up to
very vague and very, | would say, worse, criteria.

CHAI RVAN KI MSEY: No, that's been expl ai ned
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before. The Commttee is not interested in having the
Department go through their proficiency testing program

RESEARCH SCI ENTI ST SPELL: And what ki nd of
oversight could be, we talking about? |If we don't know
their criteria --

COW TTEE MEMBER SHEN. Well that's --

RESEARCH SCI ENTI ST SPELL: -- we cannot nmake any
conclusions. What is their performance? 1Is it substandard?

Is it better than other statewide labs? Is it worse?

CHAI RVAN KI MSEY: It's not the Departnent's

concer n.
RESEARCH SClI ENTI ST SPELL: Okay.
ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Wll it may be but it's - well, it's the Commttee's

responsi bility.

CHAI RVAN KIMSEY: Right. It's the Commttee's
responsibility. So back to the, this, the two sentences.
Thank you Paul for your comrent about the general idea of
the Departnent's role. Any other comments fromthe
Commi ttee?

(No response.)

kay. Let's nove on to bullets two and four.
bel i eve those were yours, Jennifer.

COW TTEE MEMBER SHEN: Paul, are we going to vote

on that?
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CHAI RVAN KI MSEY: Do we need to?

COW TTEE MEMBER SHEN: | don't know, do we?

CHAI RVAN KIMSEY: | think the Committee has pretty
much approved it. So --

COW TTEE MEMBER SHEN: Okay, it works for ne.

CHAI RVAN KI MSEY:  Ckay.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
One process point. In presenting bullets two and four they
are actually presented, we provided the email that Jennifer
sent and it says, two and four but actually they're
presented as four and two.

So, if we want to go in the order that was
contained in the letter we should go to the second bull et,
which is two, and then cone back to the first bullet which
is four.

CHAI RVAN KI MSEY:  Ckay.

COW TTEE MEMBER SHEN: Because | found four
easier than two (laughter).

CHAI RVAN KI MSEY: Well let's take the one at the
top of the page which is four first then, since that's
easi er.

It says, renove the requirenents for a | aboratory
to provide COPH with records of its activities under the
regul ations including notification by a | aboratory of its

intent to performforensic al cohol analysis.

Fi nal Transcript

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

63

And you suggested, 1216(a), every |laboratory
perform ng forensic al cohol analysis will have on record
with the Departnent the following: a statement of intent to
performor stop perform ng al cohol analysis to include
notification for breath and fluid anal ysis specifically;
two, the |laboratory's address as well as the name, address
and phone nunber of the laboratory's point of contact;
three, a list of |aboratory personnel qualified to do
forensic al cohol analysis; and four, a list of instrunents
used by the | aboratory personnel for alcohol analysis.

Conment s?

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries.

Just a question on one. Wiy is there a need to tell you of
the intent to stop or start performng alcohol testing? |Is
there sonething that you' Il do in response to either of
t hose notifications?

CHAI RVAN KI MSEY: Some of the, this is Paul. Sonme
of the back and forth has been, since we're not |icensing
and we do still have responsibility for the regul ations, the
Department; that the Commttee had sonme di scussions back and
forth about, how would we know who was doi ng this work?

And so that is part of the background on the
intent to perform That the Departnment be notified that an
entity was going to do this type of work. ['mnot sure so

much about the stop performng part.

Fi nal Transcript

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 M W N L O

64

But that was sone of the ideas around the
Department just knowi ng who in the state was going to be
doing this type of work.

COW TTEE MEMBER JEFFRIES: Dan Jeffries again. |
guess ny concern is the statement of intent makes it sound
like there's some question as to whether it's going to be
allowed to go forward or not. That that is what the | ab
intends to do provided they receive approval from Sacranento
they're going to do it.

It seens like they're going to go forward and it's
really just that you want to know when they started testing
and when you stop testing.

CHAI RVAN KI MSEY: That's a good point. You
suggest a different word? Wording?

COW TTEE MEMBER JEFFRIES: | think something
along the lines of notification of initiation of alcohol
anal ysis or discontinuation of alcohol analysis.

If what we're really looking for is just that the
Department be notified.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Clay Larson. Actually I think, I kind of suspect that
taking four of the, that there was probably sone
intelligence in the, in the ordering that was in the
original letter. And taking four before two and three

probably is a disadvantage for this discussion.
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There are a nunber of activities that a |ab
perfornms. Besides analysis of blood, urine and tissue
sanpl es the | abs are al so tasked under the regulations with
certain responsibilities involving breath al cohol analysis
that involve training the instrunent operator and then
mai ntai ni ng and determ ning the accuracy of the instrunent.

So | think that the notification requirenents
woul d have to include a description of those activities.
That's it.

COW TTEE MEMBER SHEN: This is Jennifer. The
notification for breath and fluid analysis specifically is
in the | anguage.

CHAI RVAN KI MSEY: |I'msorry Jennifer. Can you get
alittle closer to the mic. You're pretty soft.

COW TTEE MEMBER SHEN: To include a statenent for
breath and fluid analysis specifically is in the | anguage
right now. Does that not cover what we need to?

Notification of intent then -- notification of
initiation or discontinuation of alcohol analysis to include
notification for breath and fluid anal ysis specifically.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Yeah, okay. But regarding breath alcohol analysis, | do see
it's, although that termfluid analysis would have to be
defined. |It's nowhere defined in -- and a gas is a fluid in

terms of, if you renenber your basic physics, so, it's a
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little bit -- | don't think that the | anguage necessarily
captures it but | think that was your intent.

| think there is a lot mssing here if we tal ked
about breath al cohol analysis that involves -- and when we
get to talk to the training conponent we'll talk the fact
that | abs under the current regul ati ons and even as proposed
by at |least the Conmittee so far would have a role in
approving that training procedure so, we need to know what
i nstrument they are using.

You know, | think, ny list for the notification
formincluded the nane of the |aboratory, mailing address,
t el ephone and fax nunbers, full names of the person. W
also now, and I think it's appropriate to require that, not
a contact person but the |abs identify soneone at the
| aboratory who is responsible for the activities of the
| aboratory under the regul ations.

We need a description of the activities to be
performed by the | aboratory. W' Il need the nanme of the
test provider the lab intends to use.

| think we should continue to require a copy of
the witten descriptions of nethods for forensic al cohol
analysis. W currently require |labs to submt experinental
data denonstrating, | assunme, simlar to sonething they may
submt to their accrediting body for those |abs that are

accredited. But experinental data sonetinmes called,
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val i dation data, which describes the capabilities of the
met hod.

They will be required, and we haven't tal ked about
training, but to submt witten descriptions of any training
program conducted by the | aboratory.

We'll need the full nanmes of each person
perform ng or intending to performforensic al cohol
analysis. And this will all be signed by the, currently by
t he person responsi ble and the owner/adm ni strator.

So | think we're going to need to -- just |ike any
normal regulatory programwe're going to need to capture
t hose, all those itens of information.

COMWM TTEE MEMBER SHEN: Well, | can assure you it
was ny intent to provide the full names of the analysts. |
think the point of contact m ght be, | nean, the
| aboratory's point of contact could be clarified to indicate
the person who is in charge of the regul ations, the person
-- regulations that, that should be a verbi age change.

But instruments used by | aboratory personnel are
al ready included in this report here.

CHAI RVAN KI MSEY: Any interest to, any Cormittee
menber to add to the, this list of four that Jennifer has
pr oposed?

MR. LYLE: Bruce in San Diego. It seens like it's

duplicating efforts if we go on and list all the training
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and all the other things that are already listed for the
accrediting body.

CHAI RVAN KI MSEY: Ckay. W sort of got, did we
sort of agree that notification rather than intent to
performor stop perform ng al cohol analysis? So a statenent
of notification to perform al cohol analysis?

COW TTEE MEMBER SHEN: That's fine with ne.
can just change the word "intent” to "notification."

CHAI RVAN KI MSEY: Pretty much. It's alittle
English in there, but, yeah.

This issue of fluid analysis --

COW TTEE MEMBER SHEN: And I'd like to exclude
gas. |I'mkidding. Do we want to clarify the point of
contact ?

CHAI RVAN KI MSEY: Yeah. \What seens appropriate?
| nmean, | have a lot of regulatory oversight and sonetines
|"mcalled the responsible official. What else am| called?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
You really want to know (|l aughter)?

CHAI RVAN KI MSEY:  Yeabh.

COMWM TTEE MEMBER WONG. Don't go there.

CHAI RVAN KI MSEY: What's the | anguage sort of in
the forensic | aboratory?

COW TTEE MEMBER SHEN:. | nean, well, | don't

know, | don't know what to put there.
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COW TTEE MEMBER WONG  Bi g Kahuna.

RESEARCH SCI ENTI ST SPELL: O soneone
responsi ble --

COW TTEE MEMBER SHEN: O just the appropriate
poi nt of contact but then m ght wonder what, appropriate,
was.

CHAI RVAN KI MSEY: |'m sonetines called an
institutional official.

COW TTEE MEMBER SHEN: i kes.

CHAI RVAN KI MSEY: Wl |l point of contact, that
certainly gets to sonmebody in the | aboratory of sone
signi ficance.

COWM TTEE MEMBER SHEN: | woul d agree, maybe it's
fine just the way it is.

COW TTEE MEMBER SEDGEW CK: This is Pau
Sedgewi ck. | agree with that too because you m ght be
wanting to contact different people for different purposes.

And all you really need is to get to the | aboratory and
tell themwho you want or what you want.

COW TTEE MEMBER WONG Do we need "address"
tw ce?

COWM TTEE MEMBER SHEN: Probably not if your point
of contact is at the | aboratory.

COW TTEE MEMBER WONG  Ri ght.

COW TTEE MEMBER SHEN: So |I'I| take the second
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"address" out?

COW TTEE MEMBER WONG  Uh- hmm

COWM TTEE MEMBER SHEN: Name and phone nunber
only?

CHAI RVAN KI MSEY: Do we want to nodernize and have
an enmi | address.

COWM TTEE MEMBER SHEN: | was wondering about
that. Do you want to put a fax nunber in there?

COW TTEE MEMBER JEFFRIES: Dan Jeffries. It
certainly seens that if you have soneone's nane and phone
nunber and you needed their fax or email you could al ways
call them so addi ng unnecessary | anguage doesn't seemto
hel p.

COW TTEE MEMBER WONG | agr ee.

CHAI RVAN KI MSEY: O her suggested changes?

COWM TTEE MEMBER JEFFRI ES: Dan Jeffries again.

If we just go back, the way we have this first sentence

wor ded nunmber one is really confusing now because we have a
statenent of notification to performor stop performng

al cohol analysis to include notification. And we're using
notification twice with different neanings in the sane

sent ence.

COW TTEE MEMBER SHEN: This is Jennifer. | think
| have a statenent of what | went with, notification of

initiation for discontinuance of al cohol analysis to include
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breath and fluid anal ysis specifically.

COW TTEE MEMBER WONG  Uh- hmm

COW TTEE MEMBER SHEN: Does that work?

COW TTEE MEMBER WONG  Uh- hmm

RESEARCH SCI ENTI ST SPELL: Right.

COW TTEE MEMBER JEFFRIES: Dan Jeffries. That's
perfect with mne.

CHAI RVAN KI MSEY: O her comments?

(No response.)

Sort of general agreenent?

COW TTEE MEMBER SHEN: Yes.

MR LYLE: Yes.

COW TTEE MEMBER JEFFRI ES:  Yes.

CHAI RVAN KI MSEY:  Ckay.

UNI DENTI FI ED SPEAKER: Sounds like a 7-0 vote in
favor (Il aughter).

CHAI RVAN KI MSEY: Bul |l et nunber two. Renove CDPH
authority to review, approve and test the qualifications of
per sons enpl oyed by a | aboratory. 1216(h), every | aboratory
perform ng forensic al cohol analysis will have on record
with the Departnent the follow ng:

(1) A copy of the diplomas or transcripts of
rel evant education for each individual performng forensic
al cohol analysis for the |aboratory. The relevant education

i ncl udes proof of a baccal aureate or hi gher degree in any
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appl i ed physical or natural science.

(2) Atraining sunmary of the topics outlined in
1216.1(e)(2) with a conpletion date for each individual
perform ng forensic al cohol analysis for the | aboratory.

(3) Copies of qualifying tests to include witten
and/ or practical exam nations for each individual performng
forensi c al cohol analysis for the | aboratory.

(4) Proof of conpletion of a conpetency test
which follows the requirenents articulated in 1216.1(e)(3)
for each individual perform ng forensic al cohol analysis for
t he | aboratory.

(5 Witten notification to the Departnent
alerting it that the individual has successfully conpleted
his or her training and i s begi nning casework and,

(6) Proof of conpletion of a proficiency test as
outlined in 1216.1(a)(3) for each anal yst performng
forensi c al cohol analysis for the | aboratory.

COW TTEE MEMBER SHEN: This is Jennifer. | can
al ready see that in six we need to put sonething nmaking sure
that that's an annual thing at this point.

CHAI RVAN KI MSEY: Ckay, perfect. An annual
proficiency test?

COW TTEE MEMBER SHEN: W, you know, we need -- |
have for each anal yst perform ng al cohol analysis for the

| aboratory. But sonehow we need to put in there for each
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anal yst per year. | think -- although we did say that
el sewhere so maybe not.

CHAI RVAN KI MSEY: O her comments?

COW TTEE MEMBER JEFFRIES: Dan Jeffries. As to
One, this is just a question of the history of the previous
di scussion of the Commttee. |Is there a general consensus
that all al cohol analysis has to be conducted by people with
bachel or's or higher in either physical or natural science.

s that pretty clear to everyone?

COW TTEE MEMBER WONG  Yes.

COW TTEE MEMBER JEFFRI ES: Thank you.

CHAI RVAN KI MSEY: So, if we put on nunber six to
Jennifer's point, proof of conpletion of an annual
proficiency test as outlined?

COW TTEE MEMBER SHEN: That sounds good.

CHAI RVAN KI MSEY:  Ckay.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment from Cl ay Larson, comment fromthe public. | think
this is an inportant section. The general purpose of the
Title 17 regulations is to ensure the conpetence of the
| aboratories and enpl oyees to prepare, analyze and report
the results of tests to conply with applicable | aws.

So | think this is kind of central to the, to the
pur pose of the regulations.

Currently that's sonmething -- the Departnent
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qualifies individuals. And | would submt that if you | ook
through the six outlined itens here that there's references
to suggest that each of the 40 | abs woul d be independently
maki ng their own assessnent and they woul d be kind of
submtting -- and it mght be a subtle difference but
submitting their evidence of the individual's qualifications
to the Departnent, nore as a notification.

So it wuld -- the intent here, |I think, is to
elimnate really any authority on the part of the Departnent
to review, approve and test the qualifications of the
per sons enpl oyed by the | aboratories.

So in essence it doesn't address at all the
concerns shown in the letter.

| would submt again that | think the proficiency
tests which is -- and | would say, also say a witten
exam nation. | think a witten exam nation is inportant
because it tests the know edge of the individual, of the
candi date's know edge of both the regul ations and the
| aboratory's method and of course the proficiency test.

| think both are inportant. | think it's
important to keep in mnd that none of the current
| aboratory accreditation prograns qualify, do anything
regardi ng qualifying individuals, nothing. So, as a
consequence | think it's inportant to retain the current

state-1level oversight of the approval of the qualifications
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of | aboratory personnel in order to ensure the conpetence of
the testing.

And | don't think these six -- | think these six
subsections, if you read themcarefully, actually transfer
that responsibility to each of the individual, each of the
40 individual |aboratories.

COW TTEE MEMBER SHEN: This is Jennifer. That's
exactly what it does. And that's what we' ve been di scussing
for years is that |lots of |laboratories, as they are really
now, is that |aboratories are responsible for training their
enpl oyees and putting themthrough very rigorous training
prograns. We want to have the | aboratories apprised of
that. Have the Departnent be informed of what we're doing.

W want the Departnment to ensure that we're follow ng the
gui delines that we are currently witing.

So to nme this is a conprom se where, you know, we
-- we're witing these guidelines and we're witing these,
witing what we need to do, what we all agree that needs to
do educationally-wi se, topically what we need to di scuss and
train on and then we're providing the Departnment proof that
we' ve done those things.

So, you are correct. This is nmuch nore a, the
| aboratories figure howthey're going to do it. But we've
got to followwhat's in Title 17 and we've got to hit al

those topics. And we've got to show the Departnent that we
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have, in fact, hired someone who has the correct educati onal
background, put that person through a training programthat
enconpasses everything that's stated in Title 17 and provide
proof of passing conpetency tests which are nore rigorous
and a proficiency testing programon an annual basis.

So I would envision at this point the Departnent
is going to be | ooking at that (inaudible) and ensuring that
t he person that we have proffered is in fact qualified based
on what's in Title 17.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
And | would just submt again, | don't think necessarily, |
don't think it satisfies, | don't think it attenpts to
satisfy. The concern of the bullet was, the concern was the
fact that the existing regulations w thout this |anguage
removes CDPH s authority to review, approve and test the
qgual i fications of persons enployed by a | aboratory.

CHAI RVAN KI MSEY: Other comments fromthe
Commi ttee?

(No response.)

Any additional |anguage changes? | think the only
one we have so far is the annual proficiency test in item
nunber six. Oherwise | think we're going, that's the only
addition 1've heard so far that | renenber.

Any other comments in general on bullet two as

we're calling it?
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(No response.)

kay.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
It's getting close to noon, do you --

UNI DENTI FI ED SPEAKER:  Yes, 7-0 passing.

CHAl RMAN KI MSEY: |'m sorry, excuse ne?

UNI DENTI FI ED SPEAKER: Just a comment that | think
that's an unani nous decision by the Commttee to go forward
with that one.

CHAI RVAN KI MSEY: Yeah, it's a consensus,
unani nous, yeah

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

| think we should put -- | think it's -- we could ask Peggy
but I think -- well actually we should, |I think it was a
m stake not to vote on any of these. | think that was an

error on the part of the Chair. (Laughter.)

CHAI RVAN KI MSEY: So, let's back up then and --
well, let's not necessarily back up. W're currently on
bul | et nunber two, which we've just discussed. Al in favor
on bullet nunber two? Aye?

(Ayes.)

Any nays?

(No response.)

Bul | et nunmber four, which is the one we di scussed

just previously. Al in favor?
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(Ayes.)

Any nays?

(No response.)

Bul | et nunmber one. Al in favor?

(Ayes.)

Any nays?

(No response.)

kay. It is ten mnutes to noon. | would
recommend -- well, the Conmttee can, we can deci de what we
want to do. What | would recommend is that we continue
working. Let's get into Article 4 or the bullet nunber
three, Kenton's piece ,and see how that progresses.

| know there is sonme difficulty | believe in San
Di ego getting in and out of that area, you know, for |unch
type of a thing.

Do peopl e need a bio-break? Do we want to break
for 10 m nutes? Cone back at noon?

COW TTEE MEMBER SHEN: | do, | have to nove ny
car.

CHAl RMAN KI MSEY: | 'm sorry?

COW TTEE MEMBER WONG  She has to nove her car.

COW TTEE MEMBER SHEN: This is Jennifer. | need
to go nove ny car.

CHAI RVAN KI MSEY: Ch, you do need to go out and

nove your car.
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COW TTEE MEMBER SHEN: Yes. | would |ike maybe
15 m nutes.

CHAI RVAN KI MSEY: Ckay. Wiy don't we get started
at five, well, let's nake it ten mnutes after noon. So at
12:10.

MR. LYLE: Thank you Paul .

CHAI RVAN KI MSEY: Thank you. W're taking a

br eak.

(A break was taken off the record.)

CHAI RVAN KI MSEY: Let's see. Moving on to bullet
point three. It says, renove CDPH authority to review and

approve training prograns intended for a person to qualify
under the regul ations.

Exanpl e, breath instrunent operator training.
Therefore, add back in Article 4, Training of Personnel.

1218. Trai ning Program Approval. Any organi zati on,

| aboratory, institution, school or college conducting a
course of instruction for persons to qualify under these
regul ations shall submt a course sunmary and |ist of
instructors and their qualifications to the Departnent for
approval .

1218.1. Additional Requirenents. At the
di scretion of the Departnent, any phase or portion of a
trai ning programshall be subject to alteration in an effort

to update the program as technol ogi cal advances are nade or
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if a portion has been judged i nappropriate.

1218.2. Contracts. The Departnent may contract
with persons it deens qualified to adm nister such practi cal
tests and oral exam nations as may be required under these
regul ations. This section shall not be construed to
aut hori ze the del egation of any discretionary functions
conferred on the Departnent by |aw, including but not
limted to, the evaluation of tests and exam nati ons.

Comments fromthe Conmittee? Kenton you --

COMWM TTEE MEMBER WONG. This was just taken
verbatimfromoriginally that which was stricken. And based
on Health and Human Services' reconmendations, this was to
be added back in.

COW TTEE MEMBER JEFFRI ES: Dan Jeffries. Just
to, since I'mnewto this, does this not give the Departnent
back sone approval over a lot of things that the Departnent
wasn't approvi ng?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
When you say, wasn't approving, | assume you mean, you're
saying that, future perfect tense, wouldn't be approving
under the revisions originally proposed.

COW TTEE MEMBER JEFFRIES: Correct.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

COW TTEE MEMBER SHEN: This is Jennifer. You
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know, | think we m ght, we mght not want to add this back
in verbatim And | think that this can be, this can | ead us
down the road of doing a ot of things that we're trying not
to do anynore.

COMWM TTEE MEMBER WONG | agree. W were kind of
in a position of conmprom sing. W had made ground on al
the revisions that we had. But | guess it was these four
sticking points that cane back in the letter.

COW TTEE MEMBER SHEN: Correct. Have we done
adj ustnments for (indiscernible)?

COW TTEE MEMBER WONG  Uh- hmm

COW TTEE MEMBER SHEN: And then the other three
points. They certainly, they certainly tried to reach a
conprom se position, at least in my mnd.

Were it seens on this one we're just going back
to what we had versus trying to reach a conprom sed
position.

MR. LYLE: So |I guess being consistent with the
actions earlier, for instance, under 1218 it would seem|i ke
submtting the course summaries and |ist of instructors and
qualifications to the Departnment is one thing. But then
addi ng these four approvals will get you back down that road
of what if the Departnent doesn't approve.

COMWM TTEE MEMBER SHEN: This is Jennifer. | agree

with that. | think maybe you want to take a |l ook at this
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and tal k about providing information to keep the Departnent
in the loop and informed and letting the Departnent ensure
that we're following what's in Title 17.

So | think the | aboratories have to ensure that we
are, in fact, following Title 17 and we have to provide
proof of that to the Departnent to address those issues.

But | agree, | don't necessarily want to, to open
t hat door where we're losing that, losing that control and
we' re going down the roads of, probably, duplicate actions
agai n.

COMWM TTEE MEMBER WONG Right. So either just
notification or informng?

COW TTEE MEMBER SHEN. Yeah. We can kind of
nodel it if the Conmttee thinks that that is a good idea.
W kind of nodel it after one of the, | think our bullet,
bul | et nunber one. Three and two are sane sort of concept
as bul | et nunber one.

CHAI RVAN KI MSEY: This is Paul. Are there
organi zati ons that approve training progranms currently? |
mean, other than the Departnent? | nean is that sonething
ASCLD or one of your accrediting groups does?

COW TTEE MEMBER SHEN:  For breath al cohol
anal ysi s?

CHAI RVAN KI MSEY:  Ri ght .

COMWM TTEE MEMBER SHEN: No. This is com ng back
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to me. And that was our issue | think, is that, is that
there isn't going to -- well laboratories in general build
their training prograns. And they need to build it
following the guidelines of Title 17 and they need to ensure
that the Departnent is kept apprised of what we're doing.

| think that's probably the road we need to go
down. But you're right, there isn't another body that's
going to approve that for us.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Two points. | think it's interesting when you continue to
refer to Title 17 as guidelines. | nean, equivalent to the
guidelines in the conpletely voluntary ASCLD/ LAB program

But you use the word, duplicates. So | think
Dr. Kinsey's question was that kind of, that |anguage there
presupposed that this is duplicating the efforts of sone
ot her external body. The approval process, approval of
breath instrument operator training procedures.

COW TTEE MEMBER JEFFRIES: Well, Dan Jeffries.
Since I"'mthe one that started this discussion; | wasn't
aware of that. It does seemlike there needs to be sonmeone
that is involved in approving this type of courses and
instruction.

And so I'Il withdraw nmy conments since it does
seem | i ke soneone needs to be doing it if the Departnent

isn't. It does seemlike it needs to be done by soneone.

Fi nal Transcript

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 M W N R O

84

COW TTEE MEMBER SEDGEW CK:  This is Paul
Sedgewi ck in San Diego. ASCLD/ LAB inspectors don't prior
approve training but they do review the training in their
i nspections and deci de whether it is appropriate.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Si nce ASCLD/ LAB has no standards for breath al coho
anal ysis, | would submt that the inspectors are inconpetent
to --

MR LYLE: Well I'm--

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
-- to do that.

COW TTEE MEMBER SEDGEW CK: -- |'m speaki ng of
all the other training not just breath.

COWM TTEE MEMBER SHEN: | think the point is, this
is Jennifer. The point is that our accrediting bodies, at
| east just speaking for ours, don't cone in and approve our
training prograns. Wen a |aboratory puts together a
training programit has to nmeet certain criteria.

And our accrediting bodies ensure that we have a
training programand that we're followi ng that training
program And that people that we have on board have gone
t hrough that training programand that were properly tested
with proficiency test conpetency tests et cetera. That's
what they are ensuring.

But as far as the makeup of the training prograns
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itself, you know, the | aboratories are responsible for
putting that together.

So -- and to say that the breath al cohol program
isn't any different except for the breath al cohol program
currently has this extra | evel of approval, that isn't
really seen in our other sections, in (a) for instance.

M5. LYONS: Denise Lyons fromthe public. | think
-- it seens to nme that we're blurring the Iine between
training as opposed to internal training of the forensic
| aboratory enpl oyees and external training that we're

provi ding for |aw enforcenent agencies for the breath

program
CHAI RVAN KI MSEY:  Hmm
COW TTEE MEMBER WONG.  Hmm
COW TTEE MEMBER JEFFRIES: Dan Jeffries. |
agree. I'ma little confused now that you bring that up.

Is this tal king about for training of |aw enforcenent
officers to operate breath testing equipnent or is this
tal ki ng about the technicians within the | aboratories do
their own testing?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well, I mean, | would, | think I can -- we should probably
hear from people on the Committee nore than me. But it
covers all training.

Under the regulations there are only two training.
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It used to be three but now there are only two training
prograns provided.

One was, one is the breath instrument operator
training. The other was, training that would permt
forensi c al cohol personnel who | acked two years experience,
it would be anot her avenue for qualifying those individuals
who in lieu of two years -- in lieu of those two years
experience, you conplete a training course.

Currently, that training al so nust be approved by
the Departnent. And | would submt, as | said before, this
will only take a second, that the, absent that external
approval or sone external approval, the way the current
regul ations are witten, this is tal king about internal
training again just for a nonent, that the regulations are
witten, they now state that a | aboratory will design,

i npl enent and then provide training to the forensic al cohol
anal yst staff w thout any external review.

And | submt that at some point in the process
sonebody will recognize that basically we're telling the
| abs to do whatever they want to do.

And that kind of regulation, | think, through the
process will be recognized as unnecessary. | nean, |abs
will either do a good job or they won't do a good | ob.

But, this sort of self-regulating mechani sm

doesn't work at all.
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The other formof training is, as you say, the
training of breath instrument operators to use, adm nister
breath testing instruments to obtain results which are then
admtted at trial.

COW TTEE MEMBER SHEN: Well 1, this is Jennifer.
| think the goal is to provide training that follows what
is laid out in Title 17. W're pretty specific in Title 17
about the areas that need to be covered. And this could be
a way of telling the Departnent that we, in fact, cover

those areas in our training prograns.

MR. LYLE: This is Bruce in San Diego. It was
originally deleted or renoved all of Article 4 was because
t he oversight was given to enploying | aboratories in the
earlier sections. And it wasn't just breath analysis, there
was all kinds (inaudible). As | renenber it was al
(1 naudi bl e) .

COW TTEE MEMBER SHEN: This is Jennifer. So
again, | guess what we're |ooking at doing -- you know,
there's a difference in philosophy, there's no doubt about
it -- is comng to the conprom sed position of the
| aboratories are in charge of that training. They're in
charge of ensuring it and also ready to go --

COW TTEE MEMBER WONG  Uh- hmm

COW TTEE MEMBER SHEN: -- and that information is

all applied to the Departnent. And so the |evel of
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oversi ght that would be applied, the Departnent |ooks at
what was provi ded and determ nes whether or not that, in
fact, follows what is laid out in Title 17.

But the Departnment woul dn't be responsible for
generating, creating and giving the training prograns.

So that's really kind of where we are. W either
have to nove one way or the other. W can go back to the
way it was or we can go forward. And if we as a Conmttee
decide to go forward sort of cutting the Departnent out in
its entirety, which is a conprom sed position of follow ng
what's witten, ensuring that the | aboratories have
responsi bility and providing that information to the
Department so the Departnent can see that we are, in fact,
doi ng what we're supposed to be doing.

And that's just kind of where we are. W have to
figure out what to do fromthere.

CHAI RVAN KI MSEY: And so the yardstick that would
be the training requirenments that are in Title 17 that you
referred to.

COW TTEE MEMBER SHEN: Yes.

COW TTEE MEMBER JEFFRIES: This is Dan Jeffries.
| guess showing ny ignorance, it would strike nme that you
could also interpret this to say that, UCLA has to submt a

list of their instructors if you are going to get soneone

who qualifies because they have a bachelor's degree in a
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physi cal science from UCLA | don't think that's what you
intend to do. But the way it's worded it would require that
or it could be argued to require it.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well that could be easily solved by sinply listing the, be a
little | ess general, any organization that, for instance if
you' re tal king about -- and breath instrunent operator
training is described el sewhere under Article 7. But you
could sinply correct that by saying, any organization bl ah,
bl ah, blah that is providing training to qualify under
either, there are two kinds of training again, the analyst
training and there's a reference under 1216 for that or the
operator training in 1221-sonet hi ng.

So that could be easily corrected.

COMWM TTEE MEMBER SHEN: Again we're at a
phi | osophi cal difference here. | nean, between what the
Department wants and what the Committee has purported to
want. So | think that's the discussion we need to have.

| nmean this was brought up as a bullet point that
this is, I think, a point of concern that we' ve renoved
authority to review and approve training prograns.

So again, fall back position. W're going to |ook
at Title 17, we're going to do what it says and we're goi ng
to show t he Departnent that we've done that.

You know, what is it -- W can go around and
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around on this but it really comes down to which direction
does the Commttee want to go?

COW TTEE MEMBER WONG | agree with you,

Jenni fer, that we have to conpronm se because Health and
Human Servi ces already said that they are not going to
accept this draft that we have.

So, we have to just either informor notify or
sonet hing and have that conprom se and strike off, for
approval, at the end of 1218.

And if we need to have a citation for persons to
qgual i fy under these regulations who are either analysts or
breath operators then we can cite that for those two groups.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Vell --

COW TTEE MEMBER SHEN: That's the only way |
would Iike to go. To ne, that's the best position for us is
to |l eave our Commttee's intentions intact but involve the
Departnment in a -- they need to be put in the | oop
essentially.

COW TTEE MEMBER WONG  Ri ght.

COW TTEE MEMBER SHEN: How do we do that?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Let nme just ask, incredulously but, so the letter indicated
a concern over the renoval of the Departnment's authority to

revi ew and approve. So, our conprom se, as you put it, is

Fi nal Transcript

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

91

to strike the role of the Departnent in approving the
trai ning but have sone, | nean this is a little bit |like the
proficiency testing role.

So, you're sinply going to provide the Departnent
with some information but, and we'll see how it goes from
that, but to |leave unstated in the regul ati ons what the
Department does with that information.

Is that the proposal? I'mnot, is that the
conprom se that you're suggesting?

COWM TTEE MEMBER SHEN: Well yes it is, actually.

| think that the Department has had quite a bit of input
into how we're witing these regul ations and how, what is or
is not inportant.

So, | guess |I'mthinking that when we are finished
with the work product, if ever, and it's approved, the
| aboratories are going to be held responsible for follow ng
what we as a Conmittee, with great input fromthe
Depart ment, have deci ded is necessary.

So, by providing, by following the Title 17,
what's laid out in Title 17 and by providing the Depart nent
that information as to how we're follow ng those rules, then
t he Departnent can see that in fact we are doing what we
need to do as | aboratories.

If we're not then we're in the sanme position as

everything else. If the |aboratories are doi ng sonething
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t he Departnent doesn't want us to do or doesn't agree with
t hen, you know, we really (inaudible) position of again,
we're probably just an interaction, seeking interaction. |
don't know the Departnent because it's not |iking things,
doesn't have a | ot they can do.

But 1, you know, it's our goal is to foll ow what
we laid out in Title 17 and it's our goal to let you see
that we're doing that.

COW TTEE MEMBER JEFFRIES: Dan Jeffries. | think
following up on the Attorney General's opinion, if something
is not conplied with the Departnent can always go to court
and either through several different nmechani sns to enforce
themif they wanted to.

But | think it seens like for the nost part that
it's self-enforcenent.

COW TTEE MEMBER WONG  Uh- hmm

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| mean |, I'mnot sure, | think the AG s opinion regarding
the ability to seek an injunctive relief, a wit of
mandanus, was based on | anguage in the regulations that put
a, described a particular responsibility or role of the
Depart nment .

If the Commttee specifically strikes the
| anguage, the Departnent for approval, |I'mnot sure what

your standing would be to go court and saying, we don't
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approve of this. You could argue that the regul ations don't
ask you to approve it.

| want to also note that every state regul ates
this stuff. So California -- | mean it'll be an
interesting, this could be an interesting adventure that the
Commttee is launching off. Because, as | say, every state
regul ates this stuff.

Typically states provide much nore detail ed
descriptions of the course content and especially the nunber
of hours of instruction.

Al t hough the program has proposed actual |y addi ng
a specific mninmmnunber of hours of instruction it wasn't
accepted by the Commttee.

So again, it's conceivable that a program coul d
decide a 20 minute discussion of breath instrunents is
sufficient to inpart the instrument operator with sufficient
knowl edge to go forth and gat her dat a.

But | think this will be interesting. | think
it"ll put California at odds with the other states.

COW TTEE MEMBER SHEN:. Well, this is Jennifer.
guess ny thought would be, and 1'd have to pull that back
out and look at it again. | think it would be difficult to
cover what we said we're going to cover in 20 mnutes as
outlined in Title 17 as we envision it.

So, you know, | suppose, if we ook at that and it
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| ooks like you could give all the instruction that's
necessary in 20 m nutes, then maybe we need to alter that
versus giving oversight in an area we don't want to.

CHAI RVAN KI MSEY: Do we want to reference that?
Is it -- this is Paul. W're talking about, you know, the
training that's in Title 17. Right nowit |ooks like we're
assuming that is the training that would be outlined. |
mean, do we need to reference that training in this --

COW TTEE MEMBER SHEN: Again, | think Kenton
(i naudi bl e) what we need to do. To separate it out and
specify the breath instrunent users versus the analysts, the
forensi c al cohol analysts. W should separate that section
out alittle bit so that it addresses them both and then
cite the appropriate sections in Title 17.

COW TTEE MEMBER WONG  Uh- hmm

CHAI RVAN KI MSEY: How is the training approval
been with the Departnent's programup until this point? |
mean, have we nade nodifications or suggested, | nean, have
we taken action on any of the training prograns or felt them
to be inadequate?

O has that been burdensone within the part of the
| aboratories to submt the information?

COWM TTEE MEMBER SHEN: Sonebody el se m ght be
nore able to answer that than | am

CHAI RVAN KI MSEY: M concern is just that, you

Fi nal Transcript

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N PP

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N L O

95

know, if there's no other entity really approving the
training then we really do need to be sure that Title 17 is
quite reflective of what we feel that training needs to be.

COW TTEE MEMBER SHEN: | woul d agree.

MR TOMS: This is Mke Tons from Sacranento from
the public. Sone things that need separated out are whether
or not you're training a brand new officer to utilize the
instrunmentation or you're just training an officer on new
i nstrunmentati on.

They woul d need a four-hour course on al cohol
physiology to utilize a new instrunent.

So that's sone of the things that can be
probl ematic that you' re going require this long training for
j ust show ng sonmebody how to go through four steps.

COW TTEE MEMBER WONG This is Kenton in
Ri chnond. | hear you Mke. | know exactly what you're
tal ki ng about because | used to work in San Mateo County.
And CHP officers would conme in from CHP-SF or CHP Santa
Clara and we were training themon the sane instrunment. And
it was tough but they had to go through the same four hour
training course that | provided to them

And | told themthat. | said, | know you guys
have already had that but we have to follow the spirit of
the law in certifying you for use in this county.

So, it was, yeah, | know what you're talking
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about .

MR TOMS: And | get re-training officers on new
instrunments but it shouldn't require a full training if
they' ve already had all of the other stuff before, it just
shouldn't require that. W have a |lot of officers that cone
into our county as well and it's the sane thing.

COW TTEE MEMBER WONG  Yeah.

MR TOMS: If wa want to go to a new instrunent,
upgrade our Draeger instrunmentation, basically it's the sane
instrument with a different 1 ook. But likely we would be
required to provide every officer in our county brand new
training and | don't think that's appropriate.

COW TTEE MEMBER SHEN: This is Jennifer. W'l
have to take a look at howit's witten now. But |
woul dn't, you know, in order to be a breath testing officer
you have to have an amount of training. | think that once
you have what you had, the initial baseline training for the
(i naudi bl e) et cetera, that you wouldn't have to take that
again with a change of instrunmentation. Because that
of ficer has already had that particular type of training to
be a breath instrunent operator.

So he's just going to be now operating a different
instrument. | would agree that it would not make any sense
to send the officer through the whole entire thing again.

CHAI RVAN KI MSEY: But that's currently happeni ng?
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COW TTEE MEMBER WONG It is. It's considered to
be quite onerous because you get these guys lateralling
around - -

CHAI RVAN KI MSEY:  Sur e.

COW TTEE MEMBER WONG -- and it's |ike, nmy God
|"ve been through all of this already.

CHAI RVAN KI MSEY: And we' ve al ready approved that
of ficer training somewhere? Did we nake any changes to the,
havi ng a baseline course versus a new --

COW TTEE MEMBER WONG.  That's why.

CHAI RVAN KI MSEY: -- instrunment? That sounds |ike
sonmet hing we should try and address. But | was sort of
interpreting this Article 4 here as nore about personnel in
t he | aboratory.

And | think Jennifer you were, | think I may have
heard you agree about having sone sort of oversight on the
training. |If it wasn't the Departnent you think we can nake
Title 17 specific enough that it doesn't need to be a
Depart ment al approval ?

COW TTEE MEMBER SHEN: Well that's what | was
sort of hoping but I'mhaving trouble finding, |I'm having
trouble finding that particular area. So, | mean, | think
for our analysts in the |aboratory we have pretty specific,
we need to cover X anmount of topics, you have to do X anount

of things, and take proficiency tests, et cetera.
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Maybe we can nake the officer training -- if it
is, if the Departnent feels like it could be, I think, we
could followwhat's in Title 17 and (i naudi bl e) training,

t hen maybe we can bunp that area up a little bit. |'mjust
having trouble locating it to look at it.

CHAI RVAN KI MSEY: Well, what's the feeling of the
group? W've identified a couple of issues. One is to
split out the officer training versus fromthe analyst's
training. And obviously make sone changes under the officer
trai ni ng seens appropri ate.

And then | think we're still sort of discussing
the role of the Departnment with regards to the analyst's
training with regards to approval or, you know, courses in
sunmary.

Some of this sounds like to nme |like we may need
sonme time. | nean we've got lunch on our horizon. W have
this set-up until four. So I think --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
(Hand signalling three). Three.

CHAI RVAN KI MSEY: -- oh, three, excuse ne. Until
three. Maybe we need a little nore tinme to have soneone
wor k on some nore | anguage with regards to the training
i ssue.

COW TTEE MEMBER SHEN: This is Jennifer. | think

before we do that we have to decide how we're going to
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proceed. W have, | think again, we mght need to address
t hat phil osophical difference. W've got to figure out
whi ch way we're going to go.

And then -- because |I don't think we can work on
| anguage until we have a sonewhat clear plan as to what that
| anguage i s going to enconpass.

CHAI RVAN KI MSEY: Yeah, | would agree. And |I've
expressed, my only concern is that if, you know, sone of
what of what we have tal ked about where the Departnent's
rol e has been where there has been another entity doing it
that notification m ght be sufficient.

My concern here is that if there isn't another
entity, then who? And if the Departnent, if we get sone
good | anguage and some good Title 17 outlines maybe the
Departnment’'s role in approval woul dn't be consi dered
obvi ously duplicative and maybe, you know, not as onerous or
what ever .

So, but | tend to think that there should be sone
oversi ght and approval of a training program | don't know,
that's just ny thoughts at this point.

COW TTEE MEMBER SHEN: This is Jennifer. | guess
| don't necessarily disagree as long as, | would like to see
it be very specific. So, if we're going to go that route
there woul d be very specific things to provide for approval

because what tends to happen in ny experience is that a
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specific topic becones very broad.

So, for instance, if we were going to supply an
outline for training for our breath instrunment operators,
t hat woul d not nean that we woul d be giving approval on the
nmet hodol ogy that is being used by the people who are doing
t he training.

And that the training, it wouldn't, for instance,
be including everything for our trainers necessarily. W
woul dn't be providing the type of outline we're using for
our trainees. Does that nmake sense? |'d like to see it
very specific.

And if it's very specific |I think that that would
be sonet hing that woul d be a reasonabl e conprom se.

CHAI RVAN KIMSEY: Well and it al so occurs to ne
t hat maybe we need to have sone sort of nodel training
prograns. | mean, is there sone advantage to having a
training curriculumon-line that is sort of standard or are
things different enough in each of the |aboratories that it
needs to be so unique to each |aboratory?

|"mjust trying to think of a way to sort of make
this nore efficient and accessible to the | aboratories.

COW TTEE MEMBER SHEN: Well, | guess if we, if we
articulate clearly in Title 17 what needs to be covered for
a breath instrunment operator then the Departnment will be in

the position of approving a training outline that
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enconpasses those things.

If we were to subnmit a training outline and it
were to -- unless it's clearly outlined in Title 17 that we
woul d need to be training themin, then the Departnent would
have sone sort of ability to then say, hey, you know what,
you're mssing this and this needs to be added to your
training outline. | nean, | can kind of envision sonething
l'i ke that.

COW TTEE MEMBER WONG  Uh- hmm

COW TTEE MEMBER SHEN: But that woul d probably
mean that Title 17 the way it's witten now m ght need to be
-- I"'msorry, | fluffed up alittle bit.

COW TTEE MEMBER WONG  Uh- hmm

COW TTEE MEMBER JEFFRIES: This is Dan. A follow
up on what Jennifer was saying. Perhaps if you get rid of
t he concept of approval and instead substitute like a
denonstrating conpliance approval. So that you put the
| anguage in there saying you're submtting themto the
Depart ment denonstrating conpliance with all these
regul ati ons.

Then you can take whatever you need and put them
in as regulations and conme back to it.

I n other words, what |'m suggesting was sonet hi ng
along the lines of 1218 reading, training approval, or

mean |'msorry, training program Any |aboratory conducting
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a course of instruction for persons to qualify under these
regul ations shall submt a course summary denonstrating
conpliance with these regulations and submt a |ist of
instructors and their qualifications to the Departnent.

That way, if there's non-conpliance, if the things
that are submtted are not in conpliance with the
regul ati ons the Departnent can actually do sonething.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| actually don't see any difference in the wordsnithing
effort. | don't think it produces any difference.

The Departnent's current approval process has been
based on conpliance with the requirenents in the
regul ati ons.

COW TTEE MEMBER JEFFRIES: Well | guess what |
was getting at is do you want to be in a place where you
submit it to the Departnent and the Departnent says yes or
no, or do you want to be in a place where you submt to the
Department and if the Department doesn't think it's in
conpliance then the Departnent can take sonme action.

Who has the responsibility for taking some action
if they're not in conpliance?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well, | nmean, you're talking about if the lab submts
trai ning procedures that aren't in conpliance we would then

seek an injunctive relief?
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Qur process, | think, now would be to wite back
to the lab and say, you know, this program does not appear
to conply with the requirenents of the regul ati ons because
of A, B, C and D

COW TTEE MEMBER JEFFRIES: Yeah, | guess you do
get to the sanme place. You get to the point where if you
get a lab trying to submit a 20 m nute training program
you're going to say, that's not in conpliance with these
regul ati ons.

So, it really cones back to the sane thing, the
Departnment saying it's not in conpliance with the
regul ati ons.

COW TTEE MEMBER SHEN: Well, since the
regul ations are very clear then it should be, it should be,
nunber one, rare that you get sonething that's out of
conpl i ance.

COW TTEE MEMBER WONG  Uh- hmm

COW TTEE MEMBER SHEN: And extrenely easy for you
to articulate why the programis out of conpliance and very
easy for the laboratory to agree to that.

You don't want to go down the road of having
| engt hy di scussi ons where the Departnent and the
| aboratories are at odds with what is or is not in
conpl i ance.

COW TTEE MEMBER WONG  Uh- hnm
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COW TTEE MEMBER SHEN: We want to nake sure that
we don't make these so broad or open to interpretation that
we are going to have sonme battles. W don't want the
battl es anynore.

| guess it looks to nme Iike we may be goi ng down
the road of articulating extrenely clearly what it is that
we woul d provide to the Departnment and what the Departnent
woul d have oversight of.

It sounds to ne the Departnent, if itself, that we
were not in conpliance with Title 17, would respond back,
you know, in witten form

CHAI RVAN KI MSEY: So it sounds |ike we need to
sort of look at Title, what's actually witten in Title 17.

| don't have ny copy here.

COW TTEE MEMBER SHEN:. At 161.4, | think.

COWM TTEE MEMBER WONG  What did she say?

CHAI RVAN KI MSEY:  1261. 4.

COWM TTEE MEMBER SHEN: 1221.4(a)(3)(e) both a
witten and practical exam nation are now required to ensure
the operator has sufficient information. This is kind of
the area we need to be in.

CHAI RVAN KI MSEY: Were you saying, what was the
nunber again that you had Jennifer?

COW TTEE MEMBER SHEN: 1221. 4.

CHAI RVAN KI MSEY:  1221. 4.
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COWM TTEE MEMBER SHEN: And (a)(3)(e) was witten
and -- witten and practical exam nation. W (inaudible)
witten and/or against the witten and practical.

CHAI RVAN KI MSEY: All right. Standards or
procedure. Procedures for breath al cohol analysis shal
nmeet the foll ow ng.

COMWM TTEE MEMBER SHEN: By the time you get to (e)
| think we're looking at, (e) is a precautionary checkli st
and | think after that we're | ooking at training, | think.

RESEARCH SCI ENTI ST SPELL: And practical .

CHAI RVAN KI MSEY: Yeah, written or practical
exam nation is (e). Have received, okay. 1221.4 (3) reads,
breat h al cohol analysis shall be performed only with
instrunments for which the operators have received training.

Such training to include at mninumthe follow ng schedul e
of subjects: A through E, theory of operation, detailed
procedure of operation, practical experience, precautionary
checklist, witten or practical exam nation.

Training in the procedures of breath al cohol shal
be under the supervision of persons who qualify.

COW TTEE MEMBER SHEN: | believe we nmade sone
changes to that.

CHAI RVAN KI MSEY:  Ri ght .

COW TTEE MEMBER SHEN. W went to witten and

practical. And then we took the training curriculumto be
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devel oped by a forensic al cohol analyst.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
You know, | would add a couple of things to that actually.
| woul d add, any periodic determ nation of accuracy
activities performed by the operator.

It's not always the case but in some cases
| aboratories have the individual operator do the periodic
tests, every 10 days or 150 subjects.

So the operator needs to know how to do that.

It's also cormmobn to provide witten -- nmany | abs
-- it's not a requirenent but many |abs include sonme of the
| egal aspects of breath testing since this -- | mean, issues
i ke observation for the 15 mnutes and things |ike that.
They're a bit, alittle in flux in that it could, there can
be changi ng case | aw whi ch addresses that.

So they may be valid. And nany states do that to
include in the training any relevant, any discussion of sone
of the | egal aspects of breath testing.

COWM TTEE MEMBER SHEN: Well it does appear that
the, what we'll outline here is fairly broad.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Fairly what?

COW TTEE MEMBER WONG  Br oad.

COW TTEE MEMBER SHEN: (i naudi bl e).

CHAI RVAN KI MSEY: That's why | was wondering if
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there was sort of a nodel curriculumthat could be, you
know, on-line or sonmething that would talk a little bit nore
about specifics and timefranes.

| nmean, | don't know, you can al nbost get through
this in 20 mnutes if you had to. | just worry that it's
not specific enough.

What is our approval, training approval prograns
|l ook like. | nmean, how detailed are they? Wat do you
approve? Is it timefranes or just --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
No, we're not permtted under the regulations to require any
specific timefrane. But we, you know, staff have | ooked at
hundreds in sone cases, | mean, the ol der guys, of training
progranms. So, under the theory of operation there should be
i nstrunment theory but also the physiol ogi cal how al cohol is
elimnated in the body and the role of respiration.

So, you know, we could put together based probably
on sone of the better |abs' efforts a nodel, a node
trai ni ng program

In terns of the regulations, | think it would have
to be, that nodel training programl| don't believe would,
|''mnot sure, but it could refer to a website. It would
probably, unfortunately, have to be in the regul ations.

And many states do that. Many states describe the

training program they include that as an appendices to the,
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to the regulations, a summary of the training.

RESEARCH SCI ENTI ST SPELL: Yeah, we're not using
that at all, |ab courses --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
But that's --

CHAI RVAN KI MSEY:  Yeah you just --

COW TTEE MEMBER SHEN:. Well --

CHAI RVAN KI MSEY: Go ahead.

COW TTEE MEMBER SHEN: This is Jennifer. Could
we sort of mrror what we do for the analyst? | nean,
earlier in Title 17 that's laid out with topics.

What you really don't want to do is go down the
road of having the Departnent be to super-specific about
what we have to do this training on. Because with the, you
know, the advent of technol ogy and noving forward and al
this other stuff I want it broad enough that we hit topics
and not specifics.

If we're going to put in the regul ations they need
to be topics |like we have for our forensic al cohol analyst.

We have, you know, four or five or six topics that nust be
cover ed.

COW TTEE MEMBER WONG  Jennifer, this is Kenton
in Richnond. | think that'll work if it's really, really
wat ered down for the breath al cohol operators because

there's just no way they need all the scientific background
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part that an anal yst needs. That's just not going to fly
for them

COW TTEE MEMBER SHEN: Well, | totally agree.

And | didn't nean we woul d use the sane topics. | just
nmeant that we could use that, kind of that structure. The
structure we had earlier in Title 17 --

COW TTEE MEMBER WONG  Under st ood.

COW TTEE MEMBER SHEN: -- where we |ay out topics
that must be covered. W could stick to topics that are
appropriate here and just lay them out.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
You know, | think under the APA, under the requirenents for
witing regul ations you can have proscriptive or
prescriptive.

You can have prescriptive regulations or you can
have perfornmance-based regul ations. But, in general, the
role, I'"'mnot -- in general, the role of regulations is to
clarify and nake specific the requirenents.

So | think, I think it's going to be difficult to
satisfy Jennifer's goal here of witing general regulations.

COW TTEE MEMBER SHEN: Well, what | nean by that
is, we tal ked about what, let's see, what an anal yst needs
to have. W're in 1216 and, you know, you have to have this
degree and you have to have this much experience and then,

let's see, there has to be a training course that includes
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at a mninumthe follow ng schedul e of subjects.

Wiich is how Title 17 has been witten in the
past. So (indiscernible) forensic al cohol analysis,
physi ol ogi cal action of al cohol, pharmacol ogy and toxi col ogy
of al cohol, et cetera. That's what | nean.

To lay out topics as is seen in 1216 for our
breat h operators.

CHAI RVAN KI MSEY: And then if we had that |evel of
detail that we all agreed upon, the Departnment's role would
be one of approving the fact that it's all there or
accepting that's what submtted --

COW TTEE MEMBER SHEN. Well that's what | would
envision. If we wite that section, 1218, |like we did 1216,
that the Departnent's role would be to | ook at a training
outline and ensure the topics covered in the training
outline cover everything that's outlined in Title 17.

And that would be pretty much it. Not telling the
| aboratory how to cover it, not telling the | aboratory the
details of the topics but that the topics are in fact
cover ed.

MR. LYLE: This is Bruce in San Diego. So it
sounds like we would | eave in 1218 and take out point one
and point two.

COW TTEE MEMBER SHEN: I n concert with that we

woul d have to --
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MR. LYLE: Tighten up the regul ations.
COW TTEE MEMBER SHEN. Yes W would have to

expand the regul ati ons under 1218, wherever that was, (e).

MR LYLE | --
COW TTEE MEMBER SHEN: -- 1221 --
MR. LYLE: -- right --

COWM TTEE MEMBER SHEN: So that would be ny
suggestion. W're going, if we're going to go back and do
some nore work | woul d suggest the work that is done is that
that section is sort of nodelled after 1216 as far as
di scussi ng what the training ought to include.

CHAI RVAN KI MSEY: Ckay. It is 1:00 and we have
not had lunch. W can take sone volunteers. | guess we can
have two individuals that can work, | believe that's
correct, as a subcommttee of the Commttee. Two nenbers of
the Commttee to work on some training, personnel training
guidelines simlar to 1216 for the purposes of 1218 and
report back to the group at our next mneeting.

COWM TTEE MEMBER SHEN: | guess |' m wonderi ng how
the Committee feels about that. | nean, that's an idea but
it's not necessarily one we need to foll ow

MR LYLE: It seenms |ike the best alternative.

COW TTEE MEMBER WONG | agr ee.

CHAI RVAN KI MSEY: Yeah, Kenton agreed here but

t here m ght have been sonme coverage on the m crophone there.
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Do we have vol unteers?

(No response.)

Not havi ng been involved in the training program I
probably would not, mne would not be of any benefit.

COW TTEE MEMBER SHEN:  You know, | feel the sane
way. It's really not ny bailiwick so it's probably better
for someone else to do it. Jennifer.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
Was it anybody's bailiwick on the Cormittee, on the Review
Comm ttee? Maybe that's the problem

CHAI RVAN KI MSEY: | think Kenton had some, didn't
you do sone training?

COW TTEE MEMBER WONG | 've trained officers in
the past. But like | said, we just went with that brief
general kind of thing.

COW TTEE MEMBER SHEN: | nom nate Kenton

COW TTEE MEMBER WONG  Accept ed.

COW TTEE MEMBER SHEN:. Oh, vyay.

COWM TTEE MEMBER WONG. But |I'm going to need sone
hel p on fleshing out the general ness on what was originally
approved in Title 17 for breath operators.

COWM TTEE MEMBER SHEN: | can help you do that.

If no one else wants to volunteer I will help you do that as
| ong as you provide all the brai npower.

CHAI RVAN KI MSEY: Well and al so, we m ght have, do
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we have some of nodel curriculuns that we thought were good
that m ght be hel pful to the subcomm ttee? Things that we
t hought shoul d have been covered?

COW TTEE MEMBER WONG  Then we'l| have the best?

CHAI RVAN KI MSEY: The best of the best.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Yeah, we can send -- | nean, they're all approved so they're
all great (laughter).

COWM TTEE MEMBER WONG  But which one do you like

Cl ay?

COW TTEE MEMBER SHEN:. M ne.

COWM TTEE MEMBER WONG  Because that's what really
matters.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
As | say, we got through, | think San Diego still owes us
sonme revisions but -- other |abs, yeah, | can provide you --

COW TTEE MEMBER WONG  Okay. Send it ny way
t hen.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

And I'"mgoing to assume that this is kind of a Public

Records Act request and -- okay.
Sure, | don't believe the particularly invol ved
| abs woul d have any, I'Il let themknow that we're doing it.

CHAI RVAN KI MSEY: O you m ght strike out.
ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON
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No, that's too nuch trouble.

CHAI RVAN KI MSEY: |If you get perm ssion that would
probably be sufficient.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
We strike out social security nunbers.

CHAI RVAN KI MSEY:  So, how much, | guess we can
just wait to hear fromthe subcomittee about tinmefrane when
they would like us to review, to neet again.

COW TTEE MEMBER SHEN: So, our goal then is to
satisfy Title 17 where it discusses the training for
operators, mrror the structure of the training for the
anal ysts earlier in Title 17. 1s that correct?

COW TTEE MEMBER WONG At the 1221.4. To nodel

1216.
COW TTEE MEMBER SHEN: Is that what we agree?
COW TTEE MEMBER WONG  Yes.
COW TTEE MEMBER SHEN: Ckay.
CHAI RVAN KI MSEY:  Yes.
ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Let nme make sure, | nean, because | think the goal, | nean,

| think Jennifer put it well before when she said, there's a
phi | osophi cal question here.

And no matter how well you wite the regul ations
there still is always the possibility that one person

writing, another person |ooking at it mght disagree on
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whet her the, you know, one or another aspects denopnstrates
conpliance with the regul ati ons.

So | still think you've got to go back to the
basi ¢ question of whether the regulations are going to refer
to either approval role or a determ nation of conpliance
role, to the extent that that makes any difference, on the
part of the Departnent or whether this is |ike the
proficiency data, sonething that's just filed with the
Department without stating what particular role the
Departnment will have and do with that supplied information.

COW TTEE MEMBER SHEN:  Yeah, | think we discussed
this already that it appears, at |east possibly for the
nmonment, that we're going to give the Departnment an approva
role in the training --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
kay.

COW TTEE MEMBER SHEN: -- programoutline. So,
what we tal ked about is that it would have to be extrenely
specific. And so what | would Iike to see as the
Departnment’'s role is determ ning whether or not the
| aboratories' outlines conply with what Title 17 says
specifically.

And not interpretations of Title 17 or additional
things that the Departnment mght |ike but only what Title 17

says.
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COMWM TTEE MEMBER WONG So it's very black and
whi te.

COW TTEE MEMBER SHEN: Very bl ack and white.

COW TTEE MEMBER WONG | agr ee.

COW TTEE MEMBER SHEN: It will not be the
Department's role to determine if we did exactly what the
Department m ght want us, wanted on theories of operations
but did we in fact cover it.

So | guess that's our role to conme up with
| anguage that's clear and bl ack and white. Because we do
not want to get into a situation where the Departnent
(i ndi scernible) where we can't cone to an agreenent as to
what is or is not required.

COMWM TTEE MEMBER WONG Right. W want no
anbiguity.

COW TTEE MEMBER SHEN: Correct.

CHAI RVAN KI MSEY: Ckay. What woul d your projected
timeframe be, do you think? W're in the mddle of July at
t he nonent.

COW TTEE MEMBER SHEN: |'m back in town for
several nonths so |I'm open Kenton to whatever you want to
do.

COWM TTEE MEMBER WONG | just got back from
vacation so |'m around too.

CHAl RMAN KI MSEY: A nonth, two nont hs?
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COW TTEE MEMBER SHEN: Try for a nonth

COW TTEE MEMBER WONG  Let's shoot for a nonth.

CHAI RVAN KI MSEY: Ckay. And, any other direction
to the subcommttee or any clarification before we talk
about sone other issues?

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
You know, one question regarding, because | do all the
scheduling. Regarding the one nonth tinmeframe, because of
Bagl ey- Keene the notification has to go out 10 days ahead.
And nmaki ng reservation of, making sure that place in San
Di ego, for instance, is available takes a couple of days.

So, it would be helpful to know within two weeks
to whether we're going to, I nmean, | need to know within two
weeks whether we're going to make an August, in this case
| at e August, m d-August, date for the next neeting.

So | --

COW TTEE MEMBER SHEN: | think | can do that.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Al right. So |l will assune, I will go ahead and schedul e
that and 1'Il assunme hearing nothing else that we're on for
a nmeeting next nonth.

COW TTEE MEMBER WONG  And that will al so assune
that you can shoot us --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

Sur e.
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COW TTEE MEMBER WONG  -- sone of those things as
soon as possible as well.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
kay.

COW TTEE MEMBER WONG  Fabul ous.

CHAI RVAN KI MSEY: Ckay, then, sort of noving,
thinking forward here a little bit, we have our neeting in
| ate August. W approve and have further discussion and
approve sone | anguage.

At sonme point here we're getting, the Cormittee as
a whole is getting to the point of submtting a package to
Agency that would trigger the 90 day review

And so, and then that, we get that determ nation
from Agency and then the --

COW TTEE MEMBER SHEN: Let's --

CHAI RVAN KI MSEY:  Yes.

COW TTEE MEMBER SHEN: | have a question

CHAI RVAN KI MSEY:  Uh- huh.

COW TTEE MEMBER SHEN: Jennifer. So should | be
updati ng, should | be updating the work product and the
justification et cetera as we go along to reflect these
changes that we just nade?

CHAI RVAN KI MSEY:  You know, that's a good
guestion. | was thinking that there m ght be sone ease and

sonme clarity if you didn't change the previous draft work
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product maybe. But | was just thinking that the next letter
that went to Agency woul d tal k about these four particular
bul |l ets.

COW TTEE MEMBER WONG  And how we' ve addressed
t hem

CHAI RVAN KI MSEY: And how we' ve addressed them --

COW TTEE MEMBER SHEN:. Ckay.

CHAI RVAN KI MSEY: -- with the new | anguage.

COW TTEE MEMBER SHEN: | I|ike that.

CHAI RVAN KI MSEY: And, you know, naybe on the
next, maybe on the work product that woul d be bl acked out or
sonmet hing so there's no confusi on again.

But, and refer to that letter. But that's sort of
for the Conmttee to decide. | was just thinking that m ght
make revi ew and nake the understandi ng of what we've done to
Agency nore cl ear.

COW TTEE MEMBER WONG | agr ee.

COW TTEE MEMBER SHEN: Yeah, | agree totally. So
that's sonething, you know, we should put off for right now
until we conme back with --

CHAI RVAN KI MSEY:  Yes.

COW TTEE MEMBER SHEN: Okay. So | don't have to
wor ry about doi ng anyt hi ng t hen.

CHAI RVAN KI MSEY: Not al ong those |ines.

COW TTEE MEMBER SHEN:. Ckay.
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CHAI RVAN KI MSEY: Ckay. What's the feeling of the
group? W can, unless there is, we could just call it quits
for the day or we can conme back in an hour or 45 m nutes.
|"mnot sure what we'd be comi ng back for at this point but
it'"s up to the Commttee.

COW TTEE MEMBER SHEN: | think we nmade sone good
progress. And | think we're at a great stopping spot here.

COW TTEE MEMBER WONG | think it's been a
productive day.

CHAI RVAN KI MSEY: Ckay. Ckay, | think that's sone
general consensus that we will go ahead and call it quits
for today.

Any ot her comments or suggestions or ideas before
we, before we sign off?

(No response.)

kay. Hearing nothing, I want to thank you al
very much for your time. | think we nade sone progress
today. And we'll be in touch, hopefully we'll neet again in
about 30 days. Thank you.

(Thereupon, the California Departnent of

Public Health Forensic Al cohol Review

Comm ttee neeting adjourned at 1:14 p.m)

--000- -
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