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PROCEEDI NGS

1:10 P. m

CHAI RVAN KI MSEY: Ckay, well why don't we go
around the roomin Sacranmento again. Let us know who's
t here.

COW TTEE MEMBER DAVI S: Kevin Davis, CHP

COW TTEE MEMBER ZI ELENSKI :  Torr Zi el enski,
Cal i fornia Public Defenders Association

MR PHLLIPS: Bill Phillips, DQJ.

CHAI RVAN KI MSEY: Great. In Richnond we have C ay
Larson, Robert Haas, Paul Kinsey, Kenton Wng --

THE REPORTER: And John Cota the reporter.

CHAI RVAN KI MSEY: And down in San Di ego?

M5. LOUGH  Pattie Lough for CAPLD

COW TTEE MEMBER LYLE: Bruce Lyle, Coroners'
Associ ati on.

M5. SHEN:. Jennifer Shen, San Di ego Police
Depart nment .

M5. LOUGH Laura Tanney will be here at 1:30.

CHAI RVAN KI MSEY: Ckay, thank you. And on the
line we have Janet Anderson- Seaqui st.

COW TTEE MEMBER ANDERSON- SEAQUI ST: | am here.

CHAI RVAN KI MSEY: Great. kay, why don't we go
ahead and get started. According to our agenda we have sone

openi ng remar ks and di scussi on of the agenda.
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And if people could try and cut down on the
shuffling of papers. At least if it's close to sonebody's,
we're hearing quite a bit of background (npaning or grow ing
sound feedback).

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
It's a whal e.

CHAI RVAN KI MSEY: The, | guess the comments or
openi ng remarks woul d be that Assenbly Bill 599 was vetoed
or, and I"'mgoing to read the veto nessage.

It says, to the nmenbers of the California State
Assenbly, | amreturning Assenbly Bill 599 w thout ny
si gnat ur e.

This bill is a premature del egation of regul atory
oversight froma state departnment to a private entity.

If there is nore efficient to provide oversight
for forensic al cohol |aboratories | encourage the
st akehol ders to work with the Departnent of Public Health on
a solution that does not elimnate inportant state
functions.

For this reason | amunable to sign this bill.

Si ncerely, Arnold Schwarzenegger.

Any ot her comments about Assenbly Bill 599 (I oud
nmoani ng or growl i ng sound again). It sounds like there's a
general noaning or growing going on on the, does anyone

know what - -
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ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
It's a whal e.

CHAI RVAN KI MSEY: It sounds |like a whale a bit, in
t he background. Ckay.

COW TTEE MEMBER WONG | have a thought with
regard to AB 599. Since the Departnment is not currently
i nvolved in inspections (noaning sound) --

CHAI RVAN KI MSEY: Go ahead "Il --

COW TTEE MEMBER WONG  -- and has neither the
budget or the tine to be involved in inspections. And nost
of the |aboratories are involved in some sort of
accreditation | was thinking that one way that m ght be
anenabl e and a workable solution in regards to the
governor's recomendation is maybe the | aboratories can
submit their accreditation approvals from whoever is the
nationally accrediting body is for their |aboratory to the
Department and the Departnment can then approve that.

So the private agencies can get their
accreditation and the Departnment doesn't have to spend their
ti me and noney doing the inspections and the accreditation
or inline with their normal past responsibilities.

And it mght be a way to solve all the problens
and nmake everybody happy and appease the Governor's goal s.

Any t hought s?

M5. LOUGH Hello, Kenton this is Pattie. As you
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say there are no inspections being performed now. So
apparently the Governor isn't concerned about that.

Qobvi ously the Governor did not specify what
control the Departnment of Health is taking currently with
t he Forensic Al cohol Program

So | think, really, the only thing that is being
performed now, and they can correct ne if I'"'mwong, is they
are sending out a proficiency test that is not acceptable
under the Health and Safety Code but they are submtting
t hat out.

And | think there is still approving new enpl oyees
to be under those classifications.

My thought is for the Conmttee to get the review
finished, the Title 17 Revisions and maybe submit that to
t he Governor as, you know, to be approved or submt that to
the Legislature just to be accepted in one fell swoop.

And that would answer all of the questions
regardi ng control and oversight, you know, based on the
recommendati ons of the Conmittee.

CHAI RVAN KI MSEY: Ot her comments on 5997

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Yeah, just one quick conmment fromstaff. On that list, I'm
not sure it was totally conplete.

The activities that the Departnent continue to

conduct have been presented in a couple of advisories sent
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to the laboratories so it's actually well understood.

Just listening to what you said | don't think you
menti oned the Section 1218 actually requires the |abs to get
approval fromthe Departnent for any training offered to
qual i fy individuals under the regul ations.

So that's another activity we continue to do that
| can think of that you didn't include in your Iist.

M5. SHEN. This is Jennifer Shen from San Di ego
Police Departnent Crime Laboratory. | think this is sort of
besi de the point.

And | think we should be focussed on getting our
wor k product out here versus thinking of a newway to
appease the Governor as this tine.

CHAI RVAN KI MSEY: Ckay, any ot her comments? |f
not, why don't we nove into a continued review of our work
product. If | remenber correctly we left off with Article
6.

| s that where we want to pick up again or what's
the feeling of the Conmittee?

M5. LOUGH This is Pattie. | have a note on ny
fromlast tinme that says we stopped, it |ooks |like at the
end of Article 6. | don't renenber. Does anyone recall,
did we make it through Article 67

CHAI RVAN KI MSEY: | don't renenber that we voted

on Article 6.
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COW TTEE MEMBER WONG No we didn't.

CHAI RVAN KI MSEY:  And - -

M5. LOUGH No, we, this is Pattie. M thoughts
are maybe at this point we could briefly go through all the
comments that are in the margi ns, nake sure we have those
things finalized. And then we can go back and vote in those
areas that are remaining.

CHAI RVAN KI MSEY: Ckay. Which docunent are you
going to be working fron? W have the Lough version from
the --

M5, LOUGH W --

CHAI RVAN KI MSEY: -- from 9/16 or (cell phone
ringing).

M5. LOUGH H Laura this is Pattie.

M5. SHEN. Hi, Jen. Are you on your way?

M. LOUGH Al right. W're just talking. Al
right we're just starting to go through the docunment now.

About how much tinme? So about 1:30? OCkay. Al
right.

No, it's a different building. 1It's kind by the
entrance of A d Town. Yes, and parking is okay. All right,
we'll see you in a few

That was Laura Tanney. She will be here in about
10 m nutes.

CHAI RVAN KI MSEY:  Ckay.
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M5. LOUGH |I'mworking, in front of ne the
docunent that came in the mail. So we should all have that
sane docunent.

CHAI RVAN KI MSEY: Ckay. That's the one at the top
it says, it says neeting 9-16-09?

M5. LOUGH  Yes.

CHAI RVAN KI MSEY:  Ckay.

M5. LOUGH The revisions fromthat neeting.

CHAI RVAN KI MSEY: Ri ght, okay.

M5. LOUGH  Yeah.

CHAI RVAN KI MSEY: So what page do we want to start

fronf

M5. LOUGH CGo ahead.

CHAI RVAN KI MSEY: Sure, go ahead Patti e.

M5. LOUGH | think we should just start, | think
we'll just start on the first page and we'll just be working

with the notes in the margins that we were going to cone
back to later.

But | think we got, reviewed the docunent in its
entirety and now we can | ook at those notes and if everyone
is confortable the Commttee can take a vote then on those
sections that need votes.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment from --

M5. LOUGH And if that holds --
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ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment fromstaff. W actually haven't |ooked at Article
7.

CHAI RVAN KI MSEY: Did we?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| nmean we | ooked at everything at times. But in terns of
that |ast go through we had Article 1 and we ski pped that
and Article 6 and 7.

And |l ast tine | believed we conpleted Article 6
but didn't vote, we didn't do Article 7.

CHAI RVAN KI MSEY: Ckay, well let's see --

M5. LOUGH We haven't gotten into it yet?

M5. SHEN. It says that we have.

M. LOUGH Well, that's, you know, as | said, we
have to, let me ook at my notes fromthe statenent.

Ckay. We may not have.

CHAI RVAN KI MSEY:  Yeah, | showed us stopping at
the end of Article 6. But we can still start, this current
docunent from the begi nni ng.

| thought | had CGoldie' s cormments here sonewhere.

M5. LOUGH Al right, maybe we can go, nmaybe we
go through the notes in the margins and then go back to
Article 7.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

Yeah, this is to disagree --
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M5. LOUGH Ch yeah, according to nmy notes we
stopped at the end of Article 6. Those are ny handwitten
not es.

CHAI RVAN KI MSEY: Yeah, that's what ny --

M5. LOUGH So we do --

CHAI RVAN KI MSEY: -- handwitten --

M5. LOUGH Article 7.

CHAI RVAN KI MSEY: -- okay.

M5. LOUGH  Yeah, so we do need to do seven. So
do you want to finish up the margins, get those out of the
way. And then just finish that last Article?

CHAI RVAN KI MSEY:  Yes.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actually, just to disagree again. | think --

M5. LOUGH O we --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| think --

CHAI RVAN KI MSEY: We have a comment here in
Ri chnond.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| think it would just to keep this, to establish the
procedures, | think it would be appropriate to do the
comments certainly in Article 6. Finish Article 6 and vote

and then do Article 7.

Before, for instance, we turned to Article 1 which
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we agreed to postpone until such tine as we finished the
ot her seven Articles thinking that the definitions would
make nore sense once we had reviewed the Articles, the
regul ati ons thensel ves.

CHAI RVAN KI MSEY: What's the feeling of the rest
of the Conmttee?

M5. LOUGH Ckay, so this is Pattie. Ckay.

COW TTEE MEMBER WONG It's fine to ne.

COW TTEE MEMBER LYLE: This is Bruce Lyle. |
don't see why we can't just go through Article 1 now.

CHAI RVAN KI MSEY: Wl | sone of what we did talk
about in Article 6 and 7 nay affect Article 1. That's been
the history in the past with the definitions.

COW TTEE MEMBER LYLE: I'mwth O ay.

M5. SHEN: Finish Article 6 and then nove to --

COW TTEE MEMBER LYLE: Finish six and then let's
go to seven and then we can go back to one.

COWM TTEE MEMBER WONG.  Sounds good.

M5. SHEN:. Sounds good to ne.

CHAI RVAN KI MSEY: Ckay, there seens to be general
agreenent so let's finish up Article 6.

M5. LOUGH (Okay, this is Pattie again. And ny
not es show that we got through the end of Article 6. So |
think we're ready for seven.

COW TTEE MEMBER LYLE: We'll have to vote on siX.
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M5. LOUGH Oh, we all voted on --

M5. SHEN: For comments --

M5. LOUGH (Ckay, so that's what, Article 6,
everyone then had a tinme, had tine to review it and then a
vote by the Cormittee i s needed.

As with all of them pending a review, the final
comments. So Laura is not here yet but do we want to go
ahead and vote? Does the Conmttee want to vote on Article
67?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment fromstaff. There were sone margin comments on si X.

Do you want to go over those?

M5. LOUGH Well | think that's what we tal ked
about is holding off and we're going to as with many ot hers
that we voted on there are comments in the nargins.

So pending review of all comments, a last tine
vote, so the whole docunent will have a yes or a no.

Just what we have so far for Article 6. W'l
finish Article 7. W'IIl go through all the coments. And
then we'll take a final vote on the whol e docunent.

kay, what does the Committee want to do? Do you
want to vote on six?

COW TTEE MEMBER LYLE: I'mready to vote on it.

COWM TTEE MEMBER SEDGW CK:  Paul Sedgwi ck, |'m

ready to vote on it as well.
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CHAI RVAN KI MSEY: This is Paul. Can we try and
identify ourselves. Qur reporter has requested that we
identify oursel ves before we speak.

The person that just |ast spoke? W recognize

Paul - -

COW TTEE MEMBER SEDGW CK:  Paul Sedgw ck.

CHAI RVAN KI MSEY:  Ckay.

THE REPORTER: No, it was a wonan.

CHAI RVAN KI MSEY: And then there was sonmeone after
t hat .

M5. SHEN: That was Jennifer. | can't vote but
" mready as well.

CHAI RVAN KI MSEY: (|l aughter).

COW TTEE MEMBER ZI ELENSKI:  Torr Zi el enski,
Sacranento. |'mprepared to vote.

COWM TTEE MEMBER ANDERSON- SEAQUI ST:  Janet from
Ventura, |'"mready to vote.

COWM TTEE MEMBER WONG. Kenton. |'mready to vote
just as long as we don't have to go over the coments on the
side. Clay. Cay was saying?

CHAI RVMAN KI MSEY: So, let's do a roll call vote,
guess. Well, let's see. This is Paul Kinsey. Wy don't
we, all in favor of Article 6 as presented signify by saying
aye. (Various panel nenbers in unison, "aye")

CHAI RVAN KI MSEY: There's one, any opposed? This
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is Paul Kinmsey. 1'll be opposing on behalf of the
Depart ment .

M5. ENG Excuse ne, Paul.

CHAI RVAN KI MSEY:  Yes.

M5. ENG This is Coldie.

CHAI RVAN KI MSEY:  Uh- huh.

M5. ENG | think a roll call vote is required
because this is a tel econference.

CHAI RVAN KI MSEY: Ckay. [|'ll go down the |ist
here. Sergeant Davis?

COW TTEE MEMBER DAVI S:  Aye.

CHAI RVAN KI MSEY: M. Torr Ziel enski.

COW TTEE MEMBER ZI ELENSKI :  Aye.

CHAI RVAN KI MSEY: M. Bruce Lyl e.

COW TTEE MEMBER LYLE: Aye.

CHAl RMAN KI MSEY: M. Kent on Wng.

COW TTEE MEMBER WONG  Aye.

CHAI RVAN KI MSEY: M. Paul Sedgw ck.

COW TTEE MEMBER SEDGW CK:  Aye.

CHAI RVAN KI MSEY: Ms. Janet Ander son- Seaqui st.

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Aye.

CHAI RVAN KI MSEY: Dr. Paul Kinsey. No. And
Ms. Laura Tanney is not present. |Is that correct?

COW TTEE MEMBER TANNEY: |'m here now.

CHAI RVAN KI MSEY: Ch, okay. How do you vote?
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COW TTEE MEMBER TANNEY: | vote, aye.

CHAI RVAN KI MSEY:  Ckay.

COW TTEE MEMBER TANNEY: Aye.

CHAI RVAN KI MSEY: So we have seven ayes and one
no. So do we want to nove on to Article 7?

M5. LOUGH Yes. For Laura this is Pattie, for
Laura I'Il tell her, we found that we didn't do Article 7,
that's our remaining Article.

Then the intention is to go back and | ook at the
coments so we can vote on the whol e docunent.

| " mworking off the docunent that came in the
mai | .

kay, so, this is Pattie. Article 7, I'll just go
t hrough them as we have them Section 1221., 1221.1(a),
1221.1(b), (b)(1), (b)(2), okay, (b)(3) it has a comrent.
W may as well go ahead and address that comment now.

This is regarding the use of that term
continuous. The observation, this has been a termthat's
been subject to a | ot of discussion from CACLD.

So the Comm ttee needs to decide how they want the
final language to read on this, if it stays the sane of if
they want to change it.

COW TTEE MEMBER DAVIS: This is Kevin. Wat was
the i ssue previously, defining continuous?

MS5. LOUGH Well, not to define, continuous. Sone
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peopl e feel the word, continuous, should be renoved.

Sonme people think it's vague. It neans the
of ficer has to be making eye contact with the subject
entirely for that amount of tine.

Sonme people |oosely say it counts for the time the
subject is in the back seat of the patrol car.

Qur thought was that it's up to the officer to
define how he or she perforns that observation in a court of
law. | nean that's the place where the officer can give the
confidence that they had observed the person.

So a mgjority felt that it should remain just as
it's witten.

COW TTEE MEMBER DAVI S:  Ckay.

CHAI RVAN KI MSEY: This is Paul Kinsey. Are we
going to define, continuous, in the dictionary or in the, or
just leave it open to interpretation?

COWM TTEE MEMBER LYLE: 1'd say we just |eave it
open to interpretation.

COW TTEE MEMBER SEDGN CK:  So this is Pau
Sedgwick. | tend to agree with that also but | know Laura
Tanney woul d know nore about this than I.

There have been, | don't know how nmany court
deci sions either defining that or regulating it one way or
t he another, that particular word.

Do you have any feelings on that Laura?
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COWMWM TTEE MEMBER TANNEY: My only concern with it
is that whether the rules -- help ne Pattie, the rules,
Adm ni strative Law O fice and the rules --

M5, LOUGH Oh, would find it --

COWMWM TTEE MEMBER TANNEY: -- people would find it
too vague. But | agree with leaving it because it is well
established law that it doesn't require an actual visual
necessarily for the entire 15 m nutes.

So it's basically, basically it's |ike Pattie
says, subject to interpretation. An argunent for both the
prosecution and the defense is to whether it was adequately
performed for purposes of the accuracy of the testing.

So |l think it's okay to leave it, | think it's
okay to take it out. | don't think it's going to make a | ot
of difference to the attorneys.

What |'m concerned about it is whether it's too
vague for these regulations to pass as witten down.

COW TTEE MEMBER LYLE: Bruce Lyle. Isn't it
easier if it stays, if it's, if it was the previous wordi ng?

And if it, if you don't change the wording then it goes
through a | ot easier?

M5. LOUGH This is Pattie. W were under that
assunpti on when we started this docunent however nany years
ago. And since we've found out that the original docunent

is not in conpliance so when it goes in the whole thing has
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to conply.

COW TTEE MEMBER LYLE: kay.

M5. LOUGH So we're stuck with it one way or the
ot her.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A coupl e of coments --

M5. SHEN. This is Jennifer Shen from San Di ego
Police Departnent. This is Jennifer fromthe San D ego
Police Departnent Crinme Laboratory, and it occurs to ne that
the definition that probably is nore under question is what,
observation, nmeans versus what, continuous, neans.

So | think you can get yourself wound up with
semantics when it's not really necessary.

And does, observing, mean being in the presence?
Does, observing, nmean to have your eyeballs on soneone?
What does that actually nean?

So, | don't know, spending a |lot of tine on,
conti nuous, m ght not even answer our question.

COWM TTEE MEMBER TANNEY: | agree with Jennifer.
It's actually pretty --

THE REPORTER: Speaker?

COW TTEE MEMBER TANNEY: -- previously --

THE REPORTER: Speaker pl ease.

CHAI RVAN KI MSEY: |I'msorry, who is speaki ng?

COW TTEE MEMBER WONG It's Laura.
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CHAI RVAN KI MSEY: Was that Laura.

COW TTEE MEMBER TANNEY: Sorry.

COW TTEE MEMBER ZI ELENSKI:  Torr Zi el enski,
Sacranento. The, observation aspect, or definition used, it
doesn't specify specifically the basis for the observation
and/or who it is that's doing the observati on.

You m ght have nultiple officers at different
times that observe the suspect for a period of tine.

So, you know, the observation is vague in terns of
the type of observation involved and the source of the
observati on.

COWM TTEE MEMBER TANNEY: This is Laura Tanney
again. Wuld you consider or maybe the Conm ttee m ght
consider, the breath sanple shall be collected only after a
15 minute period of tine during which the subject nay not
i ngest al cohol, beverages or other fluids, regurgitate,
vom t, eat or snoke.

COW TTEE MEMBER DAVIS: | like that. That's,
this is Kevin. This is Kevin. That sounds good to ne but
if we change it is there going to be a higher |evel of
expl anati on needed as to why we changed it?

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Well, this is
Janet from Ventura. Sone other states have gone away from
calling them observation periods, to, depravation periods,

because what you're actually doing is depriving the person
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of having an al cohol in their oral cavity. So you m ght
want to go in that direction and just renane it a,
depravati on period, instead of observation.

M5. SHEN. This is Jennifer fromthe San D ego
Police Departnent Crinme Laboratory, as | worked a | ot on
this, on justifying these changes, you know really, taking
out two words that are nebulous is only going to nake it
stronger.

| don't know that, | think beyond describing the
fact that those two words nmake this paragraph |ess clear
than it could be is enough of a justification right there.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A couple of comments fromstaff. |In the first place, in the
various, | saw seven court cases which had | ooked at this
section and | ooked at the continuous observation
requi renent, a nunber of the cases pointed out that the
regul ations didn't provide appropriate direction.

And so they had to make certain presunptions and
make certain scientific, ultimtely decisions, which the
courts are nornally loathe to do but in this case they
poi nted out a lack of specificity in the regulations.

So we sort of got that nessage. Regarding
el imnating, observation, and just going wi th, deprivation
period, a couple of the activities, to call that,

regurgitated, vomted are only, | would presune, established
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by | ooking for them

| nmean it's pretty easy to |lock themup and don't
give a cigarette or anything to drink but some of the other
non-volitional behavior there | would submt, require
observation to establish that it didn't occur.

COWM TTEE MEMBER TANNEY: This is Laura Tanney
again. W could say the breath sanples shall be collected
only after it is ensured that the subject has not ingested
al cohol i c beverages or other fluids, regurgitated, vomted,
eaten or snoked.

And then it's left up to the officer to explain to
the jury how that, and explain how that's been ensured.
Whet her it's by continuous observation of five people versus
one. | nean, five sequential people, that will still
satisfy it as long as each one can say that the person has
not done those things.

But at |east take out the vague, the vagueness
that's, as Jennifer pointed out, in both of the works
conti nuous and observati on.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| submit it adds another word --

M5. LOUGH |Is that Kevin?

COW TTEE MEMBER DAVI S:  Pardon?

M5. LOUGH This is Pattie. Kevin how would that

wor k for your organization, Kevin?
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COW TTEE MEMBER DAVIS: | like the, | don't
remenber exactly what you said but | like the previous. It
sounds |i ke now you' re saying taking out the 15 m nutes
al so?

MS. TANNEY: No.

COW TTEE MEMBER WONG.  No.

COW TTEE MEMBER LYLE: (Qbserve for 15 m nutes.

COW TTEE MEMBER TANNEY: If | wanted it out |
didn't intend to.

COW TTEE MEMBER DAVIS: So soneone nentioned sone
| anguage prior to that taking out the words, continuous and
observation that sounded good (I oud noani ng sound,

f eedback) .

M5. LOUGH Paul this is Pattie. Laura do you
want to slowy repeat a sanple, a --

COWM TTEE MEMBER TANNEY: kay. The breath sanple
shall be collected only after the subject, I"msorry start
it over. The breath sanple shall be collected only after
15 mnutes during which the subject nust not have ingested
al cohol i c beverages or other fluids, regurgitated, vomted,
eaten or snoked.

COW TTEE MEMBER ANDERSON- SEAQUI ST:  This is Janet
from Ventura --

COW TTEE MEMBER TANNEY: And we want to nmake --

COW TTEE MEMBER ANDERSON- SEAQUI ST:  -- | totally
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support that verbi age.

COW TTEE MEMBER DAVIS: This is Kevin. That
sounds good to ne too.

M5. LOUGH (Okay, this is Pattie. | think I have
it. Al right, so | crossed off the corment and | w |
retype it the way she has it.

And | think everyone will probably be happy with
that. 1t's been a big discussion.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actual |y, one nore comment --

M. LOUGH  (Okay, noving on --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actual ly, one --

CHAI RVAN KI MSEY: One nore comment here in
Ri chnond.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
One comment fromstaff. 1In the first sentence we struck
out, a breath sanple shall be expired breath which is
essentially alveolar in conposition. And | think we did so
noting that the definitions, and we can think about this
agai n when we | ook at definitions, the definition adds a
sentence regarding a sanple.

And it was, you know, in Article 1 that says, a
sanpl e or specinmen may al so include that portion of expired

breath which is essentially alveolar in conposition.
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| guess I'm two things. I'ma little troubled by
t hat | anguage, may al so, so it, may not al so.

But | think it was actually clear to in this
section when we're defining the sanple and in sone cases
there is operator activity that ensures that that sanple is
al veolar that it would be appropriate to retain in this
section the definition of the sanple as being an al veol ar
breat h sanpl e.

M5. SHEN. This is Jennifer fromSan Diego. So if
the definition was, went from may, to, shall, then it would
be redundant then to have that repeated in this paragraph.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
" mnot sure that wordsmthing woul d work but you're correct
t hat perhaps beefing up the definition would nake it |ess of
an issue here.

| still think it's appropriate in defining a
sanple, and this section was originally, | saw no probl em
with leaving this under Article 4 which, I'msorry Article
5, which defined the different kinds of sanples that are
anal yzed.

So under that section we tal k about bl ood breath,
|"msorry, blood, urine and tissue sanples. Anyway you're
correct. Beefing up the definition --

COW TTEE MEMBER TANNEY: This is Laura. This is

Laura Tanney. Going back to 1215.1 (I) we're defining
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sanpl e of specinmen in a broad view which includes bl ood,
urine, tissue and then we go to the breath which is why
we're saying we al so include that.

Clay's point is well taken. W could say a breath
sanpl e or specinmen in that portion of an expired breath
which is essentially alveolar in conposition. And that's on
page four.

M5. SHEN. This is Jennifer from San D ego. The,
may, refers to the type of sanple that we m ght have. The,
may, does not refer to the type of breath that it is.

COW TTEE MEMBER TANNEY: Right.

CHAI RVAN KIMSEY: So this is Paul Kinmsey in
Ri chnond. Then are we suggesting that we put the first
sentence back in on 1221.1 (b)(3)?

A breath sanple shall be expired breath which is
essentially alveolar in conposition.

M5. SHEN. This is Jennifer again in San D ego.
You know we' ve been pretty careful to not reiterate and to
be redundant in this docunent.

And if the definition describes what a breath
sanple is it's redundant to put it back, to have it
descri bed again which is what we're doing.

And we do not do that everywhere else. W
specifically tried not to do that everywhere else. So

don't know why we'd do it here.
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COW TTEE MEMBER LYLE: Bruce Lyle. | agree. |
think in the definitions we can change the wordi ng as Laura
suggested but leave it in the definitions.

COW TTEE MEMBER WONG | agr ee.

COWM TTEE MEMBER TANNEY: And for better yet on
part 1215.1 eleven, this is Laura on page four. You could
still say a sanple or specinen may al so, and we need to say,
refer to or obtain to instead of include.

So it's not an inclusion exclusion type of thing.

M5. LOUGH (Okay, this is Pattie. So | have it
readi ng under the definition, a sanple or specinmen may al so
pertain to an expired breath sanpl e?

M5. SHEN:. That portion is still, that portion --

COW TTEE MEMBER TANNEY: That portion of an
expired breath which is essentially alveolar in conposition.

M5. LOUGH  Ckay, sanple or specinen may al so
pertain to that portion of an expired breath sanple which is
essentially alveolar in conposition?

An expired breath pertaining to that portion of,

t ake out the an, of those.

kay, Pattie is reading now. A sanple or specinen
may al so pertain to that portion of expired breath which is
essentially alveolar in conposition.

kay, that's the way it will be.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
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Actual ly, comment fromthe --
M5. LOUGH And then --
COW TTEE MEMBER LYLE: Condition of the alveol ar

CHAI RVAN KI MSEY: We have a comment here in
Ri chnond.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment fromstaff. So we're looking at 1215.1 (I) now?

CHAI RVAN KI MSEY:  Yes.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
We haven't tal ked a | ot about, recently, about APA
requi renents. To sone extent those kind of |ook at just
burdensone hurdl es that we have to cross.

But they also are intended to make, obviously, the
regul ati ons cl ear.

As a general rule | believe the APA would frown on
a definition which really includes, hang on, a bl ood sanpl e,
a urine sanple, a tissue sanple, an artificially constituted
material. And then as we toss in at the end, a new sentence
that defines a sanple or specinen may include portion of
expired breath that represents al veolar air.

It would probably be appropriate to, at |east for
that | ast one, separate it out and say what a breath sanple
is.

M5. SHEN. This is Jennifer from San D ego. The
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definition of a sanple does include all of those things.
And so if sanple appears in here anywhere in a manner that
could actually be any of those particular types of sanples
then those are all appropriate under the definition of
sanpl e.

It doesn't nmean you m ght not want to add anot her
definition that's nore specific. But, in fact, those things
are all considered sanples or specinens.

M5. LOUGH So this is Pattie. So if we take that
definition and put a comma instead of the period and say,
and pertains to, instead of another, a sanple or specinen
may al so.

Can | just put a -- So after it says, obtain for
t he purpose of neasuring its al coholic concentration coma
and pertains to that portion of expired breath which is
essentially alveolar in conposition.

So it would be one kind of |ong sentence.

M5. SHEN. This is Jennifer from San D ego. Maybe
you need to take out, what that does is it puts a different
t hought in the m ddl e of your paragraph.

Per haps you want to list all your specinmens in a
row and then, obtain for the purpose of neasuring it's
al coholic concentration at the end.

M5. LOUGH So I'll put that at where it says, for

of an artificially constituted material or pertains to that
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portion of breath dah, dah, dah, dah obtained for the
pur pose of neasuring --

COW TTEE MEMBER LYLE: And take out one nore are.

COW TTEE MEMBER TANNEY: And obtain so --

M5. SHEN. For that --

COWM TTEE MEMBER TANNEY: -- obtain, portion of an
expi red breath.

M5. LOUGH  For, a portion. OCkay, so that's just
one sentence. All of this goes after, so it reads, now that
definition reads, sanple or specinmen nmeans a representative
portion of blood, urine or tissue or of an artificially
constituted material or a portion of expired breath which is
essentially alveolar in conposition conma obtained for the
pur pose of neasuring its al cohol concentration.

COW TTEE MEMBER LYLE: Just get rid of one of one
of,in order. There are two orders.

M5. LOUGH (Ckay, that's the way | have it for
now. And |I'Il make that change. Going back to --

COW TTEE MEMBER DAVIS: This is Kevin. This is
Kevin. Did we, we kind of got off track. Going back to the
15 minutes, did we all agree then on that | anguage? On the
conti nuous observation. Did we delete it?

COW TTEE MEMBER LYLE: Bruce, | agree with it.

COW TTEE MEMBER TANNEY: Laura, | agree.

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Janet, |
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agr ee.

COW TTEE MEMBER WONG  Kenton, | agree.

M. LOUGH Ckie, dokie, 1221.2 (a)(1), (b),
1221.3 (a), 1221.4, 4 (a), 4 (a)(1), 4 (a)(2) there's a
comment that just tells you that | noved this to a bel ow
section.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actual ly, comment from staff on the second instance of 4
(a)(2). In the added | anguage we refer to --

M5. LOUGH  Ckay.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
-- we refer to checking the instrunent for accuracy with
standards. And then under 4 (a)(2)(a) we refer to it three
times, first as a reference sanple, then as a standard, then
as a reference sanple.

W have to establish the standards that are used
to calibrate, certainly on the forensic side, standards are,
you know as a reagent to calibrate the nethod, we're in
general not calibrating the instrunent with this particul ar
material .

So we probably want to refer to it as a reference
sanpl e t hroughout.

And | have sone nore comments but |, let's see if
there's a response to that.

MS. LOUGH This is Pattie. | think we need to
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| ook back at our definitions and | see what we see there.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON
Al right. Then | have sone nore comments. Watever we
decide to call them standards, reference sanples, we
haven't said any requirenments on this material at all,
ei ther, you know, regarding the qualifications of the
material, what the | ab does to, if it's a water al cohol
solution, what the |ab does to determine that it's a, to
know t he concentration

The requirenents are that you test the instrunent
on a periodic basis with a sanple of known concentrati on.
VWhat is the lab required to do to know what that
concentration is?

Sanme thing wwth the a dry-gas standard or with
purchased material, what does the lab do to know that the
concentration is 270 parts per mllion or 0.1 percent of
grans percent.

So, you know, and these sanples serve a simlar
function to a quality control reference material or a
standard on the forensic side.

And on that side we go through great detail to
establish how the | aboratory is supposed to establish the
concentration of the material, of the standard. 1In this
case we have not hi ng.

M5. LOUGH Ckay, this is Pattie. That's probably
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consistent wwth the coorment that's in that margin. So why
don't we first discuss term nol ogy.

COW TTEE MEMBER TANNEY: This is Laura. Was that
there before? | nean, at the outset in redoing the rules
woul d we have not, not meke it nore restrictive than they
al ready were. So if --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
You know regarding --

COW TTEE MEMBER TANNEY: If the -- if Title 17
just defines those previously then |I'mnot sure that we
shoul d define it now because that would be nore restrictive.

If it was there before then | don't have any quarrel with
doing it.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A couple of comments in response fromstaff, Cay Larson
speaki ng. In the first place there's nothing in the
statutes that states what Laura Tanney just stated that
there is, it's necessary to wite regulations that are |ess
restrictive.

The mandate in the statutes was to wite
regul ati ons that ensure the conpetency of |aboratories and
their enpl oyees to prepare, analyze, report the results of
forensic alcohol tests. That's the nandate.

The Departnent established way back, this goes

back to the 70s, established adm nistrative,
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adm ni stratively establish procedures that | abs need in
order to satisfy the specific requirenment of the regulations
that the reference al cohol solutions were of known
concentrati on.

And basically they typically mrrored that the
requi renents of the secondary al cohol standards, where using
a direct oxinetric procedure, establish the concentration of
the material and wote procedures that limted the nunber of
uses of a solution and set forth certain requirenments for
the storage of the solution and a usage life for the
sol uti on.

So, right nowwith the Departnent’'s oversight
there is a structure out there that assures that the
periodi c determ nations of accuracy are done in a manner
which in turn ensures that the instruments are accurate and
are producing results that can then be introduced as
evi dence.

The appropriate way to capture that nowis to
i ncorporate those existing 20 year ol d procedural
requirenents in the regul ati ons.

M5. LOUGH This is Pattie from San Diego. I'd
like to address that comrent fromday. That is what C ay
is referring to as what we tal ked about at our very first
nmeeti ng of the underground regul ati ons.

Those are the very regul ati ons that have been
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causing issues with crine |laboratories for these |ast 20
years.

W have di scussed those ad nauseam W di scussed
as we went through the docunent up until now what are
feelings were on those.

We had voted not to accept the underground
regul ati ons when we start ed.

And now Clay is wanting to bring those underground
regul ations as a part of the regul ations which he has not
done in those 20 years.

| propose that the Commttee made up of the
scientists that the full scope of the scientific staff that
are involved in this work discuss at this point if they want
to accept those underground regulations as the only way to
do this or to continue on as we are with our docunent and
di scuss how we want those particular, how you want those
particul ar requirenents worded in this docunent.

Whet her or not you want to refer to only being
able to do the 1970 procedures or allow the incorporation of
a new set of standards and procedures.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Let nme --

M5. SHEN. This is Jennifer from San D ego.

Sorry. One of the things I'd like to keep in mnd here is

that as we have di scussed, technology certainly has
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advanced.

And | don't know how wi de spread it is but
certainly the use of the dry-gas standard is prolific and
t hose are certified.

Every tank we get has its own certificate. W
are, they are getting away fromrelyi ng upon wat er
sol uti ons.

So, | nmean, that's sonething to keep in mnd.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
So are you suggesting you want to include --

M5. LOUGH And this is Pattie. This is Pattie.
As nmentioned in ny comment there m ght be sone wording that
the Commttee would like to add that, sonme requirenent that
a laboratory nust do to sonmething to ensure that what they
get is okay to use.

And | leave it up to this current Cormittee to
determ ne what that wording woul d be and whet her or not they
want to accept the 1970 procedure or wite the regul ations
now of how they see fit.

And | don't think this is the opportunity to put
in a specific recipe for howto do sonething. W want to
keep it open for all |abs.

COW TTEE MEMBER TANNEY: This is Laura. Fromthe
non-scientific standpoint, known neans known to nme. And if

it's known it's known. And that's how this is defined.
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However you get to known it's got to be a known al cohol
concentration. So it's already defined within it. And then
it'"s up to the defense attorneys and the prosecutors on the
stand to battle out whether or not it was accurate --

M5. SHEN:. Accurately known.

COW TTEE MEMBER TANNEY: -- whatever the |ab
determ nes to be known, is it accurate? So |I'mnot sure
t hat known needs to be defined any nore than, known.

And this leaves it open for advances in
t echnol ogy.

M5. SHEN. This is Jennifer. | 100 percent agree
with that.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Let ne coment.

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Janet, |
agree as wel | .

COW TTEE MEMBER LYLE: Bruce Lyle. So like in
1221.4 (a)(2) it looks like we just need to add the word,
known.

M5. SHEN: A known water solution

COW TTEE MEMBER LYLE: Yep, or known standards,
wi th known standards what your solution is, or dry-gas is.

M5. LOUGH So this is Pattie. Do you, do we need
to go back first to the nonenclature. Do you want to say,

reference sanples or standards so we can be consistent?
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Do you want to just call themreferent sanpl es?

kay, so 4 (a)(2) | changed standards to read,
reference sanples so that there's consistency which | wll
al so put down in the justifications.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A couple of comments fromstaff. |In the first place there's
a quick coment. | don't want to belabor this. Regarding
under ground regul ations, there's a section in the current
regul ations that states that the Departnent shall not be
limted by these regul ations.

It's obviously not an appropriate requirenent in
2009 or 2008 but it was probably, it was certainly a
regul ati on which was approved in the 70s. So | would submt
that the sinple-mnded approach that says, well if this was
a regulation that we, sonehow, determ ned was underground,
we're not even going to consider it. | think that may pul
out some of the science that we really want in the
regul ati ons.

So | would recormend we don't arbitrarily and
capriciously sinply elimnate anything that we kind of,
mental ly, internally conclude, is underground regulation.

But and | don't need a response to that. A couple
of other comments on this section. Let's see if |I can get
themall. The, what is generally the, there are procedural

requirenents for using a dry-gas or a wet-gas solution. It
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could be captured in regulations which aren't now.

So, in other words, if you use a wet, a water
sol uti on you obviously have to know t hat no one nonitored
the tenperature of the solution, there's usage life limts,
so that woul d be one comment.

Maybe a sinpler coment is, in the conmments on the
right you indicate that you get reasons for changing the
range from0.1 to 3 zero to 0.08 to 0.25 but the | anguage in
the revised regulations retains the 0.30. So apparently you
want to nmake that, actually you want to 0. 25.

But | would coment two things on that. 1In the
first place the DOT nodel specifications only test the
instrument to 0.16 so we're a little bit in no-man's | and
when we get anything above 0. 16.

Regardi ng the approved dry-gas calibrating units
that are available on the current CPO nothing is above 0.1

So tal king about 0.25 or 0.30 is two things.

On the one we ought to nake sure the coments
agree with the | anguage that you' re proposing here but keep
in mnd that the 0.25 is not available, currently available
in a dry-gas standard.

And the ranges here actually exceed the ranges
that DOT tests the instruments.

M5. SHEN:. This Jennifer from San Di ego. The

reason the dry-gas is used at a 0.10 is to make it very

PETERS SHORTHAND REPORTI NG CORPORATI ON

2239 GREEN BLOSSOM COURT, RANCHO CORDOVA, CA 95670 / (916) 362-2345




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

38

consistent with sonething very near the legal limt.

And our instrunments are calibrated and linearity
and checked via linearity up to the 0.30. So |I don't think
that that is unrealistic.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
So you want to make 0.307?

M5. LOUGH This is Pattie.

M5. SHEN. No, |I'mnot suggesting that. That 0.25
is fine. But | just want to nake it clear that these
instrunments are checked at varying levels that go above a
one si X.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
And this is sonmething San D ego does or --

M5. LOUGH This is Pattie Lough.

M5. SHEN. Well it may establish the linearity,
yes. Qur instrunments are checked up to a three zero.

COMWM TTEE MEMBER WONG. This is Kenton Wng. |
also --

M5. LOUGH Pattie for the --

COW TTEE MEMBER WONG Go ahead. Go ahead
Patti e.

M5. LOUGH  For the purposes of this docunent |
think we neant to nmake that a 0.25 in our |anguage to change
that to a 0.25 because that's what we have in our

justifications.
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So we were going to |lower that just in case sone
| abs had trouble with that higher ends of maintaining their
linearity as well above the prosecution limt.

And just for the notes in this neeting, it was Dr.
Ki nsey who coi ned the phrase, underground regul ati ons, at
our first neeting. But | had never heard that term before.

But we did talk about the fact that Clay's office
has anot her set of docunents that we were required to do our
wor k by wi thout any question about it which is the whole
point why this Cormittee is even here today.

So, anyway, it was Dr. Kinsey that coined that
phrase based on ny description of that adm nistrative
docunent that C ay has.

So back to the what we're |looking at as far as 4
(a)(2) 1've changed, standards, to, reference sanples. On 4
(a)(2)(A) | changed that |level of 0.30 to 0.25 and on 4
(a)(2) I've added the word, known to water solutions, are
known water sol utions or dry-gasses of al cohol.

COW TTEE MEMBER WONG Wi ch nunber was t hat
Pattie?

M. LOUGH Ckay. On 4 (a)(2) | changed,
standard, to, reference sanples --

COW TTEE MEMBER WONG  Yes.

M5. LOUGH -- and it says, the last |ine says,

which are, | added the word, known, which are known water
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solutions or dry-gasses of al cohol.

| will change the justification comment to,
i ndi cate consi stency and be nore specific.

On 4 (a)(2)(A) 1've changed the upper limt from
0.30 to 0.025 --

COW TTEE MEMBER LYLE: It's 0.25 --

M5, LOUGH -- 0.25 --

COW TTEE MEMBER WONG  Uh- hum

M5. LOUGH -- any other questions on those?

COWMWM TTEE MEMBER LYLE: Bruce Lyle. On (a)(2)(A
where it say, or dry-gas standards, are you going to cross
out, standards, and meke that, reference sanple?

M5. LOUGH Thank you. GCkay, are you ready for 4
(a)(2) (A (1), (2)(B), 4 (a)(3) down to (a)(3)(D)?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A couple of comments on 4 (a)(3). Both of themwent to 4
(a)(3), Cay Larson, staff. W still have one residual
reference to bl ood al cohol analysis. W've painfully gone
t hrough and got themall for you. | assune you want to
change bl ood al cohol analysis, to, testing, right?

You know, |et me conmment quickly that | --

COWM TTEE MEMBER LYLE: That's .4 (a)(3) --

M5. SHEN:. Bl ood al cohol analysis --

M5. LOUGH Breath al cohol --

CHAI RVAN KI MSEY: It says, breath.
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ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| f breath al cohol --

M5. LOUGH Ckay, this is Pattie. | got it,
breat h al cohol testing.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| don't want to. You thought that was inportant so you' ve
done it el sewhere.

You know | spent sone tinme this weekend | ooking at
other states. And | found that it was pretty much 50/50 in
whet her they called it, breath al cohol testing, or, breath
al cohol anal ysi s.

And it's further conplicated by the fact that
seven states, Al abama, Arizona, Miine, Nebraska, and New
Mexi co, North Carolina, Rhode Island define it as, breath
al cohol testing, but then in the definition refer to, breath
al cohol testing, as the, analysis, of a breath sanple.

Four states, Pennsylvania, Nevada, Hawaii and
Al aska, in case you were interested, referred to, breath
al cohol testing, but they also refer to, blood al cohol
testing.

Ten states that refer to breath al cohol analysis
or, twelve states, but two of them define, breath al cohol
anal ysis, as the, testing, of a breath sanple.

And finally, there's four states Arkansas, New

York, Oregon, South Carolina and Texas that state, the

PETERS SHORTHAND REPORTI NG CORPORATI ON

2239 GREEN BLOSSOM COURT, RANCHO CORDOVA, CA 95670 / (916) 362-2345




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

42

testing and anal ysis are identical.

So | suspect the efforts here to change this
| anguage are probably, it's reasonable to conclude, are not
going to be that neaningful to the regul ated public.

Because it's reasonable to include the two words
that basically nean the sane thing.

M5. LOUGH This is Pattie. | don't believe so in
our docunent. | think we differentiated between the two.

One is sonmething that an operator can perform
And the other has to do with nore things involved the
| aboratory in overseeing the testing prograns.

So this is where we wanted to separate out |ab
per sonnel from ot her people who m ght give the test.

So | think for our purposes, with our docunment, it
may be a little bit different from other organizations or
ot her states.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Yeah, |I'mnot sure that's correct. But | would note, we
could do that. And when we get to definitions we could talk
about the, | think, problenms, with the current definition of
breat h al cohol testing.

But we could have done that leaving it, breath
al cohol analysis. So in addition to trying to distinguish
the two which they always were distinguished but to, maybe

distinguish in a different way.
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|"mjust, on the narrow point changing from
al cohol analysis to, testing, | don't believe has that much
i npact .

M. LOUGH (kay, this is Pattie --

MR, PH LLIPS: This is Bill Phillips in
Sacr anent o.

M5. LOUGH What | hear fromthe Conmttee then --

CHAI RVAN KI MSEY: Go ahead Bill.

MR, PH LLIPS: This is Bill Phillips in
Sacranmento, hi. This is defined in our definition section.

We're rehashing old stuff.

CHAI RVAN KI MSEY: Does it distinguish between,
testing, for personnel and, analysis, as a |aboratory
function?

MR, PH LLIPS: Right. That's in our definitions.

M5. LOUGH  Yes --

CHAI RVAN KI MSEY:  Ckay.

M5. LOUGH -- this is Pattie. Yeah, this is
Pattie. | didn't, I wasn't aware that there was a probl em
wi th that wording

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Anyway | ook at --

M. LOUGH Ckay, on 4 (a)(3)(A), (a)(3)(E) or
(a) (4).

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
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Yeah, comment fromstaff. | believe the | anguage devel oped
and facilitated, well one of the APA problens but nore
importantly it, | think the Commttee should recogni ze that
this is such a vague termespecially when it replaces a nore
specific term supervised, given the fact that supervision
i s defined throughout the regulations.

| think devel oped and facilitated is al nost
meani ngless. It would certainly create clarity issues.

M5. LOUGH This is Pattie. Cay can you tell us
what paragraph you're tal king about.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Are we in --

M5. LOUGH Are you tal king about 4 (a)(4)~?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Are we in 1221.4 (a)(4)?

COW TTEE MEMBER WONG  Uh- hum

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
kay, the, you' ve added the |anguage which is in red if
you' ve got the color version on line three that says,
training in the procedures of breath al cohol, testing, shal
be, and we dropped requirenents for any kind of supervision
of the training, and we've said, developed and facilitated.

M5. SHEN. Yes, this is Jennifer from San Di ego.
And | submt to you that, developed and facilitated, is

actually nore specific than, supervised, when, supervised,
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coul d nmean al nost anyt hi ng including just watching.

M5. ENG This is Goldie Eng. | have a concern
about that phrase, developed and facilitated, particularly
the word, facilitated.

Facilitated nmeans that an action is taken in
furtherance of an activity. And that is very vague.

| think the Comm ttee shoul d consider specifying
what that action should be. Such as, should the forensic
al cohol anal yst review the training, approve the training?

We need a nore specific term

M5. LOUGH Pattie Lough. How about if we say,
devel op and approve?

M5. SHEN. This is Jennifer. Wuldn't you approve
your own devel opnent ?

COW TTEE MEMBER LYLE: Exactly, just delete the,
and facilitated.

M5. SHEN. | have no problemw th facilitated.
It's what you're doing. You are devel oping a program and
you're making it happen. That's what you're doing.

M5. ENG What does naking it happen nean?

COW TTEE MEMBER TANNEY: CGoldie this is Laura.
This was a discussion we had a long tinme ago, nonths ago
that the anal yst doesn't actually have to train the
operators. It mght be, train the trainer. It mght be,

actual training. There could be varying fornms of it. And
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it could be devel oped and delivered by but then that's going
to be vague as to what is nmeant by delivered.

By hosted. Devel oped and hosted by. Does that
mean in those particular locations? And I'mnot really sure
that there is another word other than, facilitated because
different | abs are going to have different ways of making
sure that the operators are trained.

COW TTEE MEMBER DAVIS: This is Kevin in
Sacranento --

M5. LOUGH Coldie this is Pattie --

M5. ENG Is it in the --

COW TTEE MEMBER DAVIS: This is Kevin in
Sacr anent o.

M5. ENG Is it in the common dictionary --

CHAI RVAN KI MSEY: Go ahead Kevin. Kevin why don't
you go first.

COWM TTEE MEMBER DAVIS: | was just going to say,
| seemto recall the discussion of having the option to have
totrain the trainer. So in that light | think, devel oped
and approved, are both good terns to use because, devel oped,
woul d nean, the forensic al cohol anal yst devel ops the
training curriculum And then they woul d, approve, of how
it's delivered whether it's by themin person, by a nenber
of their staff or by soneone they've trained or by Internet.

So | think, devel oped and approved, is a good
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t er m nol ogy.

COW TTEE MEMBER WONG  This is Kenton. Coldie
will that fly?

CHAI RVAN KI MSEY:  You m ght repeat it.

COW TTEE MEMBER WONG  This is Kenton. Coldie
will that fly, that wording?

M5. ENG Well | think the problemwth, approved,
is that there may need to be standards as to what, there
needs to be a reference to the, standard, for approving it.

How does the forensic al cohol anal yst know whet her
sonething i s approvable or not?

M5. LOUGH This is Pattie. The requirenents for
the training are specified here in the docunent --

M5. ENG On this page.

M5. LOUGH -- so it says, the training wll
i nclude these things. So what we're saying is the lab is
going to develop this program And by, facilitate, we
wanted the lab staff to --

COW TTEE MEMBER WONG G ve it.

M5. LOUGH -- give it.

COW TTEE MEMBER TANNEY: Be invol ved in.

M5. LOUGH Be involved yeah.

COWMWM TTEE MEMBER TANNEY: And the delivery of it.

It's not necessarily actually used, hands on training and

all the operators.
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M5. SHEN. This is Jennifer. And again if you're
approving it, if you have just devel oped your program I
don't know how you're going, you would have to specify that
you' re approving the delivery of it.

COW TTEE MEMBER TANNEY: Well then that's what we
shoul d say. W should say, training, this is Laura,
training in the procedures of breath al cohol testing shal
be --

M5. SHEN:. Devel oped.

COW TTEE MEMBER TANNEY: -- shall be, the
training curriculumand the procedures of breath al cohol
testing shall be devel oped by forensic al cohol analysts.

COW TTEE MEMBER WONG  Uh- hum

COW TTEE MEMBER TANNEY: Peri od?

COW TTEE MEMBER WONG  Uh- hum

M5. LOUGH And | think, this is Pattie. | think
t hat sounds good.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment from --

M5. LOUGH It gets our attention.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment from staff. Another aspect, we've elimnated any
reference to a | aboratory. Cbviously this newtraining --

M5. ENG W have to because of --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
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-- okay, let nme finish. GCbviously --

M5. ENG The laboratory is not an entity.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON
-- obviously this, that is the place entity is an issue but
it arises in many pl aces.

So rather than give up let me put a scenario in
front of you or a fact pattern in front of you. As this is
witten | believe it would permt an anal yst working at Lab
A to becone an independent contractor and provide training,
you know, in San Diego. And provide training to a police
agency in San Franci sco because he's an anal yst, whatever
that means, | nmean sone |lab called himan analyst, and right
now obvi ously there's a useful |ink there.

A | aboratory mai ntains and determ nes the accuracy
of the instrunment and they provide training to the operators
and they maintain records of that stuff.

Elimnating the | aboratory, that was a concern
that it had to take place within the physical confines of
the | aboratory, it was never a problem | assune. | assune
that training was never interpreted as that.

But totally elimnating the, |I would submt here
that, totally elimnating the word, |aboratory, could all ow
i ndi vi dual anal yst working in one lab to sinply to offer, on
a contractual basis, their services to | aw enforcenent

agenci es throughout the state.
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COW TTEE MEMBER TANNEY: This is Laura. Wth
respect to the nmenbers of the Commttee is everybody al
right with the | anguage that we just stated on 1221.4
(a)(4)?

COW TTEE MEMBER DAVIS: This is Kevin in
Sacranento. | still think if you | ose that word,
facilitated or approved, so say an anal yst devel ops a
training program | thought from our previous discussions
there's a variety of ways it can be delivered and who's
going to approve which way is appropriate?

COW TTEE MEMBER TANNEY: Right. Well I'mtalKki
about the | anguage that was stated orally. The training

curriculum --

COW TTEE MEMBER DAVIS: | thought we --
COW TTEE MEMBER TANNEY: -- is stated --
COWM TTEE MEMBER DAVIS: -- stated deleting it,

facilitated by.

COW TTEE MEMBER TANNEY: This is how it would
read. The training curriculumin the procedures breath
al cohol testing shall be devel oped by a forensic al cohol
anal yst peri od.

M5. SHEN. This is Jennifer from San D ego. And
that sort of alters that paragraph a little bit to discuss
the training curriculumitself and not, it doesn't really

have anything to do with howit's given any |onger.
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COW TTEE MEMBER DAVIS: Right, this is Kevin. |
agree that's --

COW TTEE MEMBER WONG | agree too.

COW TTEE MEMBER DAVIS: -- ny point. W' ve |ost
the part about the --

M5. LOUGH This is Pattie.

COW TTEE MEMBER DAVIS: -- delivery of the
trai ni ng.

COW TTEE MEMBER TANNEY: Well we --

COW TTEE MEMBER DAVIS: And that's our --

COWM TTEE MEMBER TANNEY: -- with respect to the
delivery then and say, the training curriculumand the
procedures of breath al cohol testing shall be devel oped by
forensi c al cohol analysts period. The delivery of the
training or, see we're going to run into the sanme probl em
wth --

M5. SHEN. Facilitated and approved.

COWM TTEE MEMBER TANNEY: -- we're going to run
into the sane problemw th respect to the vagueness of using
the words, facilitated and delivery, in terns of the
del i very.

COW TTEE MEMBER DAVIS: This is Kevin --

M5. LOUGH This is Pattie --

COW TTEE MEMBER DAVIS: -- currently don't

operators. This is Kevin. Currently don't operators have
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to be signed off on by their lab to use the instrunents?

COW TTEE MEMBER WONG  Yes.

COW TTEE MEMBER LYLE: Witten and practical
exans are --

MR PH LLIPS: Yes.

COW TTEE MEMBER DAVIS: And where are those
records kept? Are they kept at the | ab?

MR PH LLIPS: Yes.

COW TTEE MEMBER LYLE: Yes.

COW TTEE MEMBER DAVIS: So | would think if the
| ab approved whatever delivery nethod it was whether it was
Internet or a trained trainer, they would have to approve
t hat .

M5. SHEN: This is Jennifer. The |ab cannot
approve. The |aboratory as an entity can't approve it.

M5. ENG It's not an entity.

COW TTEE MEMBER TANNEY: Well you're --

M5. SHENN. O it's not an entity to ne.

COW TTEE MEMBER TANNEY: -- we're stayi ng away
fromthe | aboratory, |anguage of the |aboratory. That's a
rehash of what we had hours and hours and hours of
di scussion on. So | think we need to stay away fromthat
term

But we could use, training curriculum the

training curriculumand the procedures of breath al cohol
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testing shall be devel oped by forensic al cohol analysts.
And then, a forensic al cohol analyst shall --

M5. SHEN. Facilitate and approve.

COWM TTEE MEMBER TANNEY: -- approve the delivery
met hod of training operators or sonething |ike that.

M5. SHEN: This is Jennifer --

COW TTEE MEMBER DAVIS: This is Kevin --

M5. SHEN: -- | think we --

COW TTEE MEMBER DAVIS: -- | agree with --

M5. SHEN: -- could use --

COW TTEE MEMBER DAVIS: -- Coldie's concern
wth --

M5. SHEN. -- and approve.

COW TTEE MEMBER DAVI S: -- defining approve.

M5. LOUGH This is Pattie. You know the whole
point of this is alcohol analysis, and | think nmaybe we
don't even need to go into that part as |long as we say that
the forensic al cohol analysts are going to devel op the

training curriculum --

COW TTEE MEMBER SEDGW CK: | agree.
M5. LOUGH -- so we need to in this docunent
state how that is going to be facilitated even? | mnean

think that is something different and is outside of what
we' re doi ng.

COW TTEE MEMBER TANNEY: That's true. | nean
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the, this is Laura again. The labs nmay do it over the
Internet but if it's still the sane curriculumit will still
be the sane thing that is taught to everybody.

So |l think it is okay the way it is, the way I
stated it a few m nutes ago.

M5. SHEN. This is Jennifer from San D ego. And
that was ny point. It just that that verbi age nakes this
par agr aph very tight and very specific. And it just kind of
cuts out the problemwe're going to have with, facilitate
and approve. So | would agree with that.

COW TTEE MEMBER LYLE: Bruce Lyle. | have to
agree with Laura's description.

M5. LOUGH (Okay, this is Pattie. So | have it
the way Laura originally proposed it. And I'lIl type it up
that way. And then you guys can look at it again.

Now 4 (a)(4)(A), 4 (a)(5), 4 (a)(6), 4 (a)(6)(A),
4 (b), and five.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A conment on five. Actually | msspoke before. There's yet
anot her reference to, it now reads, results of breath
al cohol anal ysis, sonmebody needs to go through this nore
carefully. Sonething you wanted to use, you wanted to
change it --

M5. LOUGH That's why we're all here.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
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-- to, you wanted to change that to, testing.

M5. LOUGH  Thank you.

COW TTEE MEMBER WONG  Shoul d we al so change the
21, 12 --

M5. LOUGH On this --

COW TTEE MEMBER WONG. kay, this is Kenton.
Shoul d we al so change the 1221.5 title to expression of,
test results, or, breath test results? Breath al coho
resul ts?

M5. LOUGH This is Pattie. That sounds good to

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
It, the section does refer to 1220.4 which is titled,
expression of analytical results so.

M5. LOUGH (Ckay once it's made once, this is
Pattie. GCkay, Laura proposes, expression of results.

COW TTEE MEMBER LYLE: Bruce Lyle, | agree.

M5. LOUGH (Okay so we have finished Article 6.
Does the Committee want, or seven.

CHAI RVAN KI MSEY:  Seven.

M5. LOUGH Does the Conmittee want to vote?

COWM TTEE MEMBER ANDERSON- SEAQUI ST:  Yes, this is
Janet .

CHAI RVAN KI MSEY: Ckay, let's go around. W'Ill do

aroll call vote again. Al in favor of the Section 7 as
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presented signify by saying aye --

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
It's a roll call vote.

CHAI RVAN KI MSEY: Yes, it'll be a roll call
Ms. Laura Tanney?

COW TTEE MEMBER TANNEY: Aye.

CHAI RVAN KI MSEY:  Ser geant Davi s?

COW TTEE MEMBER DAVI S:  Aye.

CHAI RVAN KI MSEY: M. Torr Ziel enski.

COW TTEE MEMBER ZI ELENSKI :  Aye.

CHAI RVAN KI MSEY: M. Bruce Lyl e.

COW TTEE MEMBER LYLE: Aye.

CHAl RMAN KI MSEY: M. Kent on Wng.

COW TTEE MEMBER WONG  Aye.

CHAI RVAN KI MSEY: M. Paul Sedgw ck.

COW TTEE MEMBER SEDGW CK:  Aye.

CHAI RVAN KI MSEY: Ms. Janet Ander son- Seaqui st.

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Aye.

CHAI RVAN KI MSEY: Dr. Paul Kinsey. No. It's half
way through our schedul ed conference call. |It's up to the
Commttee. Do you want to take a 10 mi nute break or a bio-
break or just continue on?

COW TTEE MEMBER ZI ELENSKI: Torr Zielenski in
Sacranento. |'ve got to go to my car to avoid a ticket so

(laughter).
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CHAI RVAN KI MSEY: Ckay, why don't we take a 10, or
well let's make it, do you think you can do it in 10 m nutes
or do you want 157

COW TTEE MEMBER ZI ELENSKI: | don't think that,
it's going to probably take ne at least 15 mnutes to get to
and from

CHAI RVAN KI MSEY: Ckay. We'Ill start back up at
2:45.

( A recess was taken.)

CHAI RVAN KI MSEY: This is Paul in Richnond. Let's
go ahead and get started again. W' ve got sone
conversations going on. Let's try and get started. Hello.

Ah, yes, we're trying to get started again.

M5. LOUGH We're waiting for Laura.

CHAI RVAN KI MSEY:  Ah, okay. Looks Iike we've got
Sacranent o back.

COW TTEE MEMBER DAVIS: Not all of Sacranento.
There's still significant people mssing in Sacranento.

COWM TTEE MEMBER WONG No problem W' re just
scratching our collective heads here in R chnond wonderi ng
if the original Title 17 docunent actually spelled out how
the training for officers with breath instrunentation was
actual ly di ssem nated and whether we're going to get into
trouble on 1221.4 (a)(4) on just leaving it w thout spelling

t hat out because | know we had a major issue with that.
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| know we're kind of backtracking a little bit but
over the break we've been wondering about that.

CHAI RVAN KI MSEY:  And we'll bring this up again
when we get officially get started. W have a couple nore
peopl e --

COW TTEE MEMBER LYLE: This is witten under the
supervi sion of --

M5. LOUGH Oh, this is Pattie. You know what, it
probably is, the original Title 17 should be in the docunent
we're | ooking at and it should be lined through. And if not
then that's a m stake on nmy part that it got taken out.

CHAI RVAN KI MSEY: Ckay, this is Paul Kinsey in
Ri chnond. |Is everybody back from break?

COW TTEE MEMBER ANDERSON- SEAQUI ST:  This is Janet
in Ventura. |'m back.

CHAI RVAN KI MSEY: Great. Sacranento are you al
back?

COW TTEE MEMBER DAVIS: W have all our Committee
menber s back, yes.

CHAI RVAN KI MSEY: Ckay, great. San Di ego?

COW TTEE MEMBER WONG  Torr and Kevi n.

COW TTEE MEMBER LYLE: W're all back.

CHAI RVAN KI MSEY: Ckay let's go ahead and
officially start up again. Over the break there was a

little bit of discussion here in Richnond. And I'Il turn it

PETERS SHORTHAND REPORTI NG CORPORATI ON

2239 GREEN BLOSSOM COURT, RANCHO CORDOVA, CA 95670 / (916) 362-2345




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

59

over to Kenton to articulate it.

COW TTEE MEMBER WONG  Basically we're kind of
scratching our heads here wondering whether the original
Title 17 docunment spelled out in detail how the training was
di ssem nated to officers for breath instrunentation

And when we | ook at 1221.4 (a)(4) we're wondering
if we're going to get in trouble if the original Title 17
docunent spells that out where as we kind of had trouble
with it and just left it.

M5. LOUGH And this is Pattie. So |I'm]looking at
the original docunent and I"'mthinking it is not follow ng
the Article 7. It should be, we should have the old
| anguage and then it should be all lined out with the new
changes are.

So I"'mnot sure why it doesn't look like it's
corresponding that way. So that's sonmething that I'Il have
to |l ook at and make sure that | did it.

Because sonme of the things in Article 7 we have
pl aced in other |ocations.

COW TTEE MEMBER WONG.  Correct.

M5. LOUGH But we still need to have these
Article 7 in here and then line through it and note that
that's what we did.

So I"'mgoing to have to take a | ook at this and

see. But to answer your question let ne look at Title 17
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and see what it says on that.

CHAI RVAN KI MSEY: Ckay, any ot her conmments on that
t opi c?

COW TTEE MEMBER DAVI S:  Kent on.

COW TTEE MEMBER WONG  Yeah.

COW TTEE MEMBER DAVIS: Again, this is Kevin. |Is
your concern renoving the word, under the supervision of?
I's that the concern?

COMWM TTEE MEMBER WONG Wl |l | know in the past in
the original Title 17 the training for officers was under
t he, approval, of the Departnent. And now that's not
happeni ng but | know that, |I'mjust wondering whether, |ike
| said, where we're just dropping it and not leaving it and
spelling it out.

And whet her we need sone kind of verbiage that
says that, | don't know, that, either that this program of
training or curriculumis either directly or indirectly
provi ded or given, you know, to operators or, | don't know,
sonething |ike that.

| don't know if that's even required or whether
it's necessary to be inline with what originally was there.

M5. LOUGH (Okay, this is Pattie. |'mon page 16
of the original Title 17 docunment. And it starts out Kkind
of the same where it says, training in the procedures of

breat h al cohol analysis, that's the sane.
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But then, you want me just toread it to
ever ybody?

COW TTEE MEMBER WONG.  Sur e.

M5. LOUGH It says, shall be under the
supervi sion of person who qualify as forensic al cohol
supervi sors, forensic al cohol analysts or forensic al cohol
anal yst trainees in a licensed forensic al cohol |ab.

So all of that needs to be back in our docunent.

COW TTEE MEMBER LYLE: It's there.

M5. LOUGH (Ckay, that part there that is l|ined
t hr ough.

COW TTEE MEMBER WONG  Yep.

M5. LOUGH And it says, after approval as set
forth in Section 1218, okay that's there too. That's in our
docunent. After approval as set forth in Section 1218 j ust
like it says, the forensic al cohol |aboratory is responsible
for training and qualifying of its instructors. So we've
addressed the line so strike through that.

You know what, it's all here. 1It's all here.
That's so, what you're looking at is the original wording
where it's lined through is what we've taken out.

And where it's underlined is where we've added
with the exception of this 4 (a)(4). That is not in the
proper format. So | need to go through and |Iine sone things

and line on the new stuff, underline our changes.
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So it's all the original wording is there for you

COWM TTEE MEMBER TANNEY: This is Laura Tanney.
Kenton would it make you feel better if under 1221.4
subdi vision (a)(5) that we say, an operator shall be dot,
dot, dot, who has successfully conpleted the training
descri bed under 1221.4 (a)(3) and (a)(4) so that it's also
denonstrated that that's the curriculumthey have to be
usi ng.

COW TTEE MEMBER WONG  That might be a way to go

Like | said | was just nore concerned that we m ght just

get in, have a roadblock thrown in front of us that we're
not spelling out actually how these operators are getting
t rai ned.

But it looks like it didn't really say it or spel
it out to begin with in detail in the original Title 17
docunent anyway.

COWM TTEE MEMBER TANNEY: Right. And again, we're
ki nd of making these work for various nethods --

COWM TTEE MEMBER WONG. Ri ght, exactly

COWM TTEE MEMBER TANNEY: -- being used.

CHAI RVAN KI MSEY:  Ckay.

M5. LOUGH Ckay, this is Pattie. So I'll add
that and (a)(4).

COW TTEE MEMBER WONG  Ri ght.

CHAI RVAN KI MSEY: Any other itens that canme up
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over the break? Then | believe we're back to Article 1.

M5. LOUGH (Ckay, so this is Pattie. So I'll just
wal k us through those comrents then.

On the 1215 CGoldie at sonme point will check on
that citation. | don't know that we have to have it at this
poi nt .

CHAI RVAN KI MSEY: We have it here.

M5. LOUGH Coldie will check and make sure the
citation --

CHAI RVAN KI MSEY:  Yeah, actually this is Paul in
Ri chnrond. W do have it. |It's stats, period, two, zero,
zero, four, conma, c, dot three, three, seven, parenthesis
SB 1623, end parenthesis.

M. LOUGH Al right.

CHAI RVAN KIMSEY: | could email that to you Pattie
if that woul d be hel pful.

M5. LOUGH | got it. | have
stats. 2004, C. 337(SB1623).

CHAI RVAN KI MSEY:  Correct.

M5. LOUGH (Okay. The next thing that | see is on
page five. | just want everyone to take a |look at that and
see if they were confortable with that definition.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
So are we tal king about 1215.1 (s)?

CHAI RVAN KI MSEY:  Yes.
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ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

O (t)?

COW TTEE MEMBER WONG  Bot h.

M5. LOUGH  Yes.

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Bot h, |
t hi nk.

COW TTEE MEMBER WONG  Bot h.

CHAI RVAN KI MSEY:  Yeah, eventually.

M5. LOUGH Yes. Well it will be both.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actual ly we, okay then comments. Regarding 1215.1 (s)

don't think the, I think it's m ssing sonething because it

64

doesn't, | would be nore confortable if we established what

the reference to NI ST woul d be.

For instance, for a tine Resteck used to
manuf act ure secondary al coholic standards in which they
acknowl edged in their certificate that it was based on the
wei ghi ng of al cohol and the, with a weight that's been
certified by NIST Cass S rates.

They' ve since changed that. The newer sol utions
and | sent theman email, or several emmils, and suggested
this was not appropriate procedure and they now, they now
establish a reference with to one of the NI ST test RMs.

So, but | think NIST traceable is vague and weak

inthat it doesn't, | nean it's taken fromthe N ST
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docunent. It doesn't, | don't think adequately
characterizes for the regulatory, regul ated public what
steps they need to take.

M5. LOUGH This Pattie again. Qur guidelines
here, we specified that if you use a NI ST traceable you will
check it against a NIST SRM That is our procedure.

So we've nmade the |ab do that anyway. W' ve added
that step which greatly enhances the accuracy and precision
of anmendnents.

And that's where our reference to the SRMis, in
the TA Section, so. The NI ST traceables is just instead of
maki ng your own you can store-buy now but you do have to
check them agai nst an SRM

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
The, 1 woul d suggest --

M5. LOUGH W wouldn't care even if -- this is
Pattie. Even if the Resteck or sonebody checked it agai nst
an SRMthat's fine and we'll have that docunentati on.

But our procedure states that we have to do that
oursel f in-house as well.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
So | think what you're suggesting is there's no need to have
a NI ST traceable material since you' re going to establish
the traceable --

M5. LOUGH No, | think that you have to, | think
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the Conmttee agreed, that the Comrttee agreed you can use
NI ST traceables. And the docunent tells how they can be
used.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
On subsection (t) we actually didn't correctly capture
the --

M5. LOUGH Are we done?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
-- I"'mthrough with this. For (t) we didn't accurately --

M5. LOUGH  (Ckay, any other comments on (Ss)?
kay, (t)?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
For (t) we didn't accurately capture the | anguage in the
NI ST definition. A couple of words are m ssing or w ong.

It's not a controlled reference material. It's
actually a certified reference material.

And maybe unfortunately, certified reference
material, is defined separately under the N ST gui deli nes.

And then, there's a statenent, issued by NIST in
the NIST definition. 1It's not captured here.

And there's sone other words that could also
neets, the word, also, was gone.

Anyway to the extent that we were attenpting to
capture, the word, control, is clearly wong. But to the

extent that we're attenpting to capture the definition
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provi ded by NI ST we m ssed sone words.

M5. LOUGH Janet, this is Pattie. Did you want
to cooment on that. That was your definition and maybe |
didn't wite it down right.

COWM TTEE MEMBER ANDERSON- SEAQUI ST:  Yeah, those
definitions Clay were pulled right fromthe ASTM
St andar di zati on NI ST Docunent. So they're just basically
copied right out of there. So --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
But | --

COWM TTEE MEMBER ANDERSON- SEAQUI ST:  -- we have
the reference if you would like it and to where it cane
from

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Ri ght and --

COW TTEE MEMBER ANDERSON- SEAQUI ST: -- these are
our NI ST definitions.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A couple of points. | don't think you should |ook in the
ASTM docunentation. You should |look in this docunentation.

So that woul d be good.

COWM TTEE MEMBER ANDERSON- SEAQUI ST:  Well this is
fromthe National Institute of Standards and Technol ogy
witten by Robert L. Watters Jr. and Nancy S. Parrish

titled, NIST Standard Reference Material Supporting
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Met rol ogy and Traceability for Forensic Science Community.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
Great. And so that has nothing to do with ASTM | agree.
Anyway | can send you the correct, accurately transcribed
definition from NI ST al so.

Per haps in exchanging that we'll have a neeting of
t he m nds.

M5. LOUGH Janet this is Pattie. |If you want to
take a | ook at what | wote down because it's possible |
didn't wite down exactly what you told ne.

And if it is that's fine. But can you double
check and nmake sure | transcribed it right.

COW TTEE MEMBER ANDERSON- SEAQUI ST: | can
certainly do that.

M5. LOUGH Do you have it with you today?

COW TTEE MEMBER ANDERSON- SEAQUI ST: | do. | have
it right in front of ne.

M5. LOUGH Could you read what you have and |'|
check agai nst what | wote down here.

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Yes, |I'm
trying to find it.

M5. LOUGH O did you check to see that it's --

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Thi s says, a
NI ST standard reference nmaterial, SRM is a controlled

reference material that nmeets N ST-specific certification
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criteria and is issued with a certificate of analysis that
details its characteristics and provides information on its
appropri ate uses.

COW TTEE MEMBER LYLE: It's straight enough.

M. LOUGH  Ckay, thank you.

COWM TTEE MEMBER ANDERSON- SEAQUI ST:  Uh- hum

M5. LOUGH Does the Committee have any comrent on

t hat ?

COW TTEE MEMBER LYLE: Seens verbatim This is
Br uce.

M5. LOUGH Ckay. |'mnoving on to page siXx,
comment [p4]. | just added the | ast sentence here just for

your information. Same thing for [p5].

| didn't add it so that was, [p5] was on, okay
[ p5] we included information.

COW TTEE MEMBER DAVIS: This is Kevin. |Is the
vote here on Article 1?

M5. LOUGH  Yeah, are we done?

COW TTEE MEMBER DAVI S:  Yes.

M5. LOUGH  Sounds good to ne. This is Pattie.
Do you guys want to vote?

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actually one nore comrent from --

COW TTEE MEMBER LYLE: Yes.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
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-- staff. Going back and | ooking at Cathy Ruebish's
addi ti onal comment, original comments, there were a nunber
of terms of art, if you will, in the regulations that aren't
def i ned.

You know, if and when this actually gets
pronul gated we can probably capture these. | think they're
non- cont roversi al .

But included were anti-coagul ants, bl anks, bl ood
al cohol anal ysis, blood, breath test operators, calibration
devi ce provider, control and quality control reference
mat eri al s, determ nation of accuracies, enployees, inert
i ngested, instrunent, vena puncture, interference, |aw
enf orcenment agency, | ot nean, observation period, it goes on
and on.

So there are many terns that seemto be general
terms but they actually have somewhat specific neanings.

It's not totally unreasonable to assune that sone
of the regul ated public which includes the defendants and
actions, the defendants and actions brought by the courts
woul d know what an anti-coagul ant is.

So there are many, down the road, there are many
potential ternms that we mght need to define in order to
satisfy clarity issues in the regul ations.

CHAI RVAN KI MSEY: This is Paul Kinsey in R chnond.

Is the group ready to vote on Article 1?
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COW TTEE MEMBER LYLE: San Diego is ready.
COW TTEE MEMBER ZI ELENSKI:  Torr Zi el enski,

Sacranment o, yes.

M5. LOUGH  Yes, |'mready.
CHAI RVAN KI MSEY: Ckay. W'Ill do it, again,

signify by saying, aye if you approve Article 1 as

pr esent ed.

M ss Laura Tanney.
COW TTEE MEMBER TANNEY: Aye.
CHAI RVAN KI MSEY:  Sergeant Kevi n Davi s.
COW TTEE MEMBER DAVI S:  Aye.
CHAI RVAN KI MSEY: M. Torr Ziel enski.
COW TTEE MEMBER ZI ELENSKI :  Aye.
CHAI RVAN KI MSEY: M. Bruce Lyl e.
COW TTEE MEMBER LYLE: Aye.
CHAl RMAN KI MSEY: M. Kenton Wng.
COW TTEE MEMBER WONG  Aye.
CHAI RVAN KI MSEY: M. Paul Sedgw ck.
COW TTEE MEMBER SEDGW CK:  Aye.
CHAI RVAN KI MSEY: Ms. Janet Ander son- Seaqui st.
COW TTEE MEMBER ANDERSON- SEAQUI ST:  Aye.
CHAI RVAN KI MSEY: Dr. Paul Kinsey. No. Shall we

go on to Article 2?

M5, LOUGH: Yes.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

| thought we voted on Article 2.
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COW TTEE MEMBER ANDERSON- SEAQUI ST:  We al ready
voted on that one.

COMWM TTEE MEMBER WONG. W already voted on it.

CHAI RVAN KI MSEY: Yeah but there's a couple of
changes that | think Pattie --

M5. LOUGH W did vote on this.

CHAI RVAN KI MSEY: Right. Pattie wanted to,
there's sone coments in the grey boxes on the comments
secti ons.

M5. LOUGH Yeah | had, there are some comments in
there. | want to nmake sure that it doesn't change anybody's
vote on there.

So conment [p6] on page eight. That's just a
coorment. It says that there can be other accrediting
bodi es.

That the intention was not to nmake this an
ASCLD/ LAB mandat ory accredited situation.

Page seven --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actually comrent fromstaff here. What's the significance
of that comment?

| mean | would submt that the Conmittee has no
ability --

M5. LOUGH W had --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
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-- the Commttee has no ability to approve other accrediting
bodi es. And we haven't nentioned accrediting bodies
anywhere in the regul ati ons.

M5. LOUGH Well on page eight we nentioned
ASCLD/ LAB. Using a test provider that's consistent with
ASCLD/ LAB. There may be a tinme in the future that there may
be ot her accrediting bodies.

And that m ght be sonething that m ght have to be
addressed either through this Comrmittee or through
Legi sl ature.

There may be other, and what we don't want is
sonmeone just to hang out a shingle and say, | have a
proficiency test, go ahead and use m ne.

The Commi ttee shoul d al ways be able to eval uate
whet her they want to accept another program s input.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well they don't want the statutory authority --

M5. LOUGH That was just a note in here.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

kay

M5. LOUGH There is, it's --

M5. ENG This is Goldie Eng. 1'd |ike to comment
on that. | agree with Clay. There is no authority for the

Comm ttee to approve accrediting bodies.

The statute only authorizes the Conmttee to
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propose revisions to t he regulations according to the
statute. It doesn't say anything about accrediting bodies.

COW TTEE MEMBER TANNEY: This is Laura. Wat is,

sonebody hel ped ne arrange Safety Code Section 100702.

M5. ENG What is your question again Laura?

COW TTEE MEMBER TANNEY: What did | say
(1 naudi bl e) .

M5. ENG |'m having trouble hearing

CHAI RVAN KI MSEY:  Yeah, soneone's phone is close
to a window with sone car noise, | think, going by.

COW TTEE MEMBER TANNEY: Well, not here.

M5. ENG | believe that's an aerobics class
you' re hearing (laughter).

COWMWM TTEE MEMBER TANNEY: CGoldie |I was just, this
is Laura. | was just looking at the original, the Health
and Safety Code Section 100702 and it says, all l|abs that
are subject to the requirenents of 100700 shall follow the
ASCLD gui delines for proficiency testing.

So what we could do is say is that, Pattie can
change it. Instead of saying that FARC has the ability to
approve other accrediting agencies that the Legislature, of
course, can expand that in the future.

And we just don't want a situation where if
anot her accrediting agency or entity conmes around that these

regul ati ons have to go through anot her change.
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W want to |l eave it open whatever the Legislature
in 100702 determ ned is appropriate.

So, in other words, the Legislation right nowis
that it's ASCLD. But for all we know next year it'll be
anended and say sonet hi ng el se.

So we don't want to limt it. | think it's
actually okay as it's witten.

And | don't know that you need further
justifications past what the statute has. | don't know.
Gol di e do you agree?

M5. ENG |'m having troubl e understandi ng what
the Commttee wants to do. It says, the proficiency tests,
100702 says, the proficiency tests nust be obtained from an
ASCLD/ LAB approved test provider, period.

COW TTEE MEMBER TANNEY: So what's, so we can
remove the rest of the justification and just say that the
justification is provided in 100702.

| agree, | agree with Cay and Goldie that we
don't have the authority to pre-approve or to approve other
accrediting | abs.

What we do have the ability to do is get together
in the future at the request of anybody on the Conmittee in
order to consider making revisions in the future.

So, but | agree that we don't have the authority

what Pattie suggests here.
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M5. LOUGH And this is Pattie. And we're | ooking
at the comments section. W're not |ooking at the
regul ations. This is under the comrents.

And | think we had included that here because
there was sone talk in the earlier neetings that there are
ot her accrediting bodies out there that are good and have
good prograrns.

So we included it here. So maybe is we do use
Laura's suggestion and say, or others as approved by the
Legislature that will not offend those other accrediting
bodi es out there that are saying, we' re being exclusive.

This is just our conment section.

COMWM TTEE MEMBER WONG |'m okay with that.

M5. LOUGH | think that's where it cane from
And Kenton |I'mthinking nmaybe, that's sonmething that you
brought up at one tine?

COW TTEE MEMBER WONG: Correct. Because it, the

M5. LOUGH  Ckay.

COMWM TTEE MEMBER WONG  -- the justification notes
read, it alnost, to nme, it sounded |ike a sol e endorsenent
for ASCLD. And that's not our intent at all, | don't
bel i eve.

CHAI RVAN KI MSEY: Maybe the intent --

M5. LOUGH This is Pattie. That's correct. So
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|"mgoing to change, well I'll change the, FARC, to,
Legi sl ature, under comments, under the comments.

CHAI RVAN KI MSEY: This is Paul. That's fine but
|"d say up until that point though this is pretty nuch, has
to be an ASCLD approved proficiency testing programuntil
t he Legi sl ature does nake sone ot her determ nation

COW TTEE MEMBER WONG  Ri ght.

COW TTEE MEMBER TANNEY: | think that --

COMWM TTEE MEMBER WONG. At this particul ar nonment
intime --

M5. LOUGH  Yes.

COW TTEE MEMBER WONG -- but we don't want it to
appear like we're just in cahoots in endorsing themsolely.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
Did you get that (laughter)?

COW TTEE MEMBER WONG  Yeah.

M5. LOUGH This is Pattie.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:

I n cahoots, c-a-h-o0-0-t-s (laughter).

M5. LOUGH It was inserted. kay then, the next
guestion on [p7] did we want to include that information
that's down here on the types of things.

| think it's nice to have it here because it shows
our intent of what specifically we are looking for in a

proficiency test.
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COMWM TTEE MEMBER WONG | concur.

M5. LOUGH Personally I'd like to see it stay in.
kay, comrent [p8], page 10.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
Comment fromstaff. On, the question [p7] appears to
i ndi cate, you're asking the question do you want to include
this criteria within the regul ati ons but what you actually
want to do is you want to include these criteria within the
justification, right?

M5. SHEN: It is. It's in the conment section.

COWM TTEE MEMBER TANNEY: W didn't get any
comments within the regulations. In your [p7] question
understand what Clay is saying. This is Laura.

You say you want to include this criteria and it's
actually within the regulation

M5. SHEN: Onh, oh, oh, no.

COWM TTEE MEMBER TANNEY: That's not what you

neant - -

COW TTEE MEMBER WONG.  No.

MS. SHEN:  No.

COW TTEE MEMBER TANNEY: You neant within the
comment s.

MS. SHEN:  Yes.
COW TTEE MEMBER TANNEY: (Okay, | think the only

purpose for that is to send this to the Legislature that
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this is sonething you want in the future. Like you said,
your intent. But | don't think you can explain themthat
way.

M5. SHEN. This is Jennifer from San D ego.
believe we have it in here to show how conprehensive the
gui del ines from ASCLD are.

So we don't, certainly don't want to give the
i npression that we're trying to scale back on what we're
doi ng or be | esser than we were before.

So this just goes to show, | ook how nuch we're
doing. Look at the guidelines we're following to really
insure that we have the best product possible.

That's what that justification is there for.

COW TTEE MEMBER TANNEY: Yes. Also the
justifications are for the reader who may not know a thing
about forensic al cohol prograns.

M5. ENG So it's telling them these are the
t hings that are happening with approved providers.

So it's giving theminformation they m ght not
otherwise have. | think it's well witten.

M5. LOUGH  Okay, comment on [p8], page 10. This
is the one you all renenber we had a | ot of discussion on.
On this definition on degrees that are all owed.

So this is your chance for the Commttee to check

t hei r wor di ng.
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COW TTEE MEMBER TANNEY: Well the comment, we
al ready wote on that.

COW TTEE MEMBER WONG  Ri ght.

M5. LOUGH Yeah, if you have any question on it,
yeah and | believe we said we wanted to cone back and have
an opportunity to double check the | anguage that we have.

So this is our opportunity.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well then I will repeat ny coments before. You know
sciences are broadly divided into social sciences and
natural sciences.

And the natural sciences include sone physical
sciences. So this Conmmttee is shown an exquisite
sensitivity to redundancy in the past.

And so referring to a physical and a natural
science is actually redundant.

The term applied, | think is hard to understand.

For instance, sonmeone nay have graduated with a degree in
chem stry. And I'mnot sure that's always an applied
science. There certainly are sone theoretical aspects to a
degree in chemstry so would you want to disqualify a
chem st ?

So, it's the sanme thing |I nmentioned before but
gi ve him anot her chance so give it one nore try.

M5. SHEN. This is Jennifer from San D ego.
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think it's witten this way to give the |aboratory staff
nore latitude in getting the person that is nost appropriate
for themw th the correct training and educati onal

backgr ound.

| don't know that you can wite somnething that
woul d enconpass every aspect of everything that could
possi bly cone up and whether or not a person is appropriate
with respect to their educational background.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Vell | don't find that comment, | don't find that
responsive. | don't know what the, | nean | don't disagree
with anything that you said. It" just |I don't find that
responsi ve.

So you're confortable with the word, applied. And
you woul d conclude that I, I'mnot sure the word, applied,
adds anything to this.

In a way it's nore restrictive. But | don't think
it adds anything to the requirenents here.

M5. SHEN. | would disagree with that. This is
Jennifer. And applied as it says in the justification seens
hands-on experience you don't necessarily want soneone who
only has theoretical experience.

Then again, this gives broad discretion to the
hiring personnel to | ook at the actual background of what

sonmeone has done and deci de, do they have hands-on
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experience?

|s their degree nore than just theory? And nake
t hat deci sion when hiring the best person for thensel ves.

CHAI RVAN KI MSEY:  This Paul in R chnond.

Soneti mes, you know, applied and hands-on experience relates
to, you know, |aboratory courses of a specific type and
certain other personnel |icensing categories.

Not to get too specific about it, but if we're
interested in individuals with sone sort of |aboratory
courses or applied or hands-on experience maybe we want to
be a little nore specific about that.

Because, | don't know, |I'm not sure, maybe, |
guess we do, maybe leave it up to the |aboratories at this
poi nt .

But, you know, sonebody with an entonol ogy degree
or geology that nay have had little or no chem stry or, is
that going to be totally left up to the hiring by their
prospective | aboratories?

M5. LOUGH This is Pattie. That was part of the
intention because the npjority of |aboratories are
accredited and there are very strict guidelines of types of
degrees that you can have to performdifferent tasks. So
it's that small mnority that are non-accredited | abs that
really fall in the cracks here.

M5. SHEN. This is Jennifer from San D ego agai n.

PETERS SHORTHAND REPORTI NG CORPORATI ON

2239 GREEN BLOSSOM COURT, RANCHO CORDOVA, CA 95670 / (916) 362-2345




© O ~N o g1 B W N =

N NN N NN R PR R R R R R R R
g D W N B O © 0 N o g » W N B O

83

And | do hire. And | amlooking for a specific thing. And
| want that discretion to get the person in ny |aboratory
that's going to do the best job.

And that may nean |'m | ooking particularly at
sonmeone who is very articulate. So | want the discretion to
| ook at what their background is.

It has to be specific to what we're doing. And it
has to be rel evant.

But | think the point was to let the |aboratories
deci de, the | aboratory personnel | should say, decide who is
nost appropriate for them

And | don't know if we want to go the route of
really pigeon-holing what is and isn't appropriate.

M5. LOUGH This is Pattie. And also each person
has to qualify in court to be an expert witness in the area.
So there is another check and bal ance systemin pl ace.

CHAI RVAN KI MSEY: Pattie this is Paul. You
mentioned that the accredited | aboratories have sone rather
specific requirenents to be nmet. |Is that something we want
to enulate or take a ook at or, this is, | mean, obviously
right now this is quite general

| nmean if we're tal king about a subset of |abs --

M5. LOUGH Well currently --

CHAI RVAN KI MSEY: Go ahead.

M5. LOUGH Right Paul. Currently you can be an
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al cohol anal yst and not have a col |l ege degr ee.

W have increased those standards here which is
why we renoved the other classification of, supervisor.
Because now we are requiring nore qualifications from our
candidates in the first place.

And that's too, that's also in conpliance with the
ASCLD/ LAB' s accreditation but as Kenton was saying, there
are other accrediting bodies out there as well.

So | don't think we want to, you know, slight
ASCLD/ LABS anynore than we al ready have.

CHAI RVAN KI MSEY: No, no, | wasn't thinking
necessarily of making a reference to ASCLD but maybe | ooki ng
at sone of these other, you know, ASCLD nmaybe their
requi renents for their education and maybe sone ot her
or gani zat i ons.

It's just right now this | anguage is quite
general. Wich, you know, if that's what the group wants,
that's fine.

But you had just nmentioned that there was a subset
of |aboratories that weren't accredited that, you know, that
t hi s | anguage m ght address.

And that we m ght be setting up a sort of two
tiered systemof training based on whether you' re, you know,
approved by ASCLD or not.

And so if we want sone consistency, if we |ike
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what ASCLD has done with regards to those training
requi renents maybe we should try and i ncorporate those as a
m ni mum or somnet hi ng.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

Comment fromstaff. | believe ACLD sinply refers to a
natural science or crimnalistics. | don't have those in
front of me but. I'maquite certain they don't refer to

appl i ed physical .

Wi ch rai ses the question whether a degree in
crimnalistics, is that a natural science or --

COW TTEE MEMBER TANNEY: This is --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

"' m sorry.

COW TTEE MEMBER TANNEY: This is Laura. | think
Jennifer was correct. | think the language is sufficient as
it is.

And | recall us discussing this for hours
previously as well. And, you know, for the sake of

efficiency I don't really think it's an effective use of our
tinme to rehash it.

CHAI RVAN KI MSEY: Ckay. | guess we can nove on to
comment nine, [p9]?

M5. LOUGH (Okay, this is Pattie. And here we're
asking the Cormittee to check this wording fromthe July

nmeeting and see if you have any changes you want to mnake.
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M5. SHEN. This is Jennifer from San D ego.
Shouldn't it be has, has two year of, analytical,
experience?

COMWM TTEE MEMBER WONG | concur.

M5. SHEN:. Versus anal ysis experience? This is
Jenni fer again. And satisfactorily conpletes a training
course approved at the | aboratory of enploynent or is that
supposed to be, by the | aboratory of enploynent? 1Is, at,
what we want there?

Trai ni ng course given, at, the |laboratory? So we
m ght not want, approved at, the course taken at, conpleted
at or just, at, conpletes a training course, at.

| think, approved, is sort of hanging on out there
for no reason.

M5. LOUGH This is Pattie. You' re saying, take
of f the, approved.

M5. SHEN:. Right.

M5. LOUGH At the | aboratory enpl oynent.

M5. SHEN: Correct.

COWM TTEE MEMBER WONG Wl | sone peopl e are going
to be taking are going to be taking CCl classes that are not
going to be at the laboratory. And they're not going to be
by the | aboratory either. They' re outside of their own
agency.

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Court school
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would fit in that category too.

COW TTEE MEMBER TANNEY: Have the lab --

M5. SHEN. That's why | thought this was a little
confusing. So | wasn't quite sure what was nmeant by that.

COW TTEE MEMBER TANNEY: This is Laura. But if
it's, if your |aboratory approved you for a position then
they' re approving that training, are they not? So it's
approved by your | aboratory of enploynent.

M5. SHEN:. Yeah, that's another option. Maybe
take, at, and turn it into, by. |If that's what you neant.

COW TTEE MEMBER WONG | think that's correct,
by.

M5. SHEN. Ckay, and | eave, approved, in then.

COW TTEE MEMBER WONG  Ri ght.

M. LOUGH (Ckay, so |I've left, it says, approved
by the, that stays, and then, at.

COW TTEE MEMBER TANNEY: kay.

COWM TTEE MEMBER WONG  Shoul d we al so say on the
fourth sentence. Subjective and/or objective observations?

Because sonetinmes those observations by | aw enforcenent are

a conbi nati on of the two.

O should we just say, observations? | don't
know.

M5. SHEN: | like that, observations. This is
Jennifer. It's a very cunbersone sentence already.
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COMWM TTEE MEMBER WONG It is, it is. So just get
rid of the word, subjective.

M. LOUGH  kay, | have --

MR, PH LLIPS: This is Bill Phillips from
Sacranento. In the sentence that says, in lieu of such two
years experience |'d drop the word, such.

M5. SHEN:. Yes, that's very 70s.

COW TTEE MEMBER WONG  Cet rid of, such.

CHAI RVAN KI MSEY:  All right.

COW TTEE MEMBER WONG | think we need an, of, at
the second two. The second sentence, experience in
interpretation and correlation of observations. Wit,
there's another, of, there. O the --

M5. LOUGH  Ckay.

M5. SHEN. You know I, this is Jennifer again.
The whol e sentence is slightly problematic because you're
not, when you correlate sonmething you're correlating one
thing with anot her.

And we're sort of doing half that equation. It's
just, I think it's hard to --

M5. LOUGH Correlating, this is Pattie. The
observations with the information on the known anount.

M5. SHEN. Wth the, yes. So you're really
correlating the observations that you see with the results.

COW TTEE MEMBER TANNEY: You could say --
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M5. LOUGH Wth the results.

COWM TTEE MEMBER TANNEY: -- and experience in
interpretation of and correlation with observations of
deneanor.

M5. SHEN:. Again, you're not correlating your
observations with the denmeanor with anything. You need to
correlate it with something which for us --

COW TTEE MEMBER TANNEY: It could be --

M5. SHEN: -- could be the alcohol results, the
actual results.

COWM TTEE MEMBER TANNEY: How about sayi ng two
per sons.

M5. SHEN: We can correlate the observations with
the anal ytical results is what you' re doing.

COW TTEE MEMBER TANNEY: W th the anal ytical
results, with the test results?

M5. SHEN: Test results is fine.

COWM TTEE MEMBER TANNEY: O persons with the test

results?

M5. SHEN:. Wth test results. Yeah, | think, this
is Jennifer. |If you add, with test results, or into that
before the, or inlieu, I think you' ve got your correlation.

M5. LOUGH So, this is Pattie. It says,
observations of the demeanor and behavi or of persons with

test results, or, in lieu.
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M5. SHEN:. Behavi or of persons who have ingested
known anounts of alcohol. This is Jennifer again. So |
suppose i f you know how nmuch they've had to drink then
you're correlating what you know they drank with their
results, with --

COWM TTEE MEMBER TANNEY: That's what it's sayi ng.

M5. SHEN. -- with observations. WlIl, you know
what - -

M5. LOUGH Is it okay as it was?

M5. SHEN: -- scratch that |ast --

COW TTEE MEMBER TANNEY: |t --

M5. SHEN: -- last five mnutes.

M5. LOUGH Ckay, | hope | can do this.

M5. SHEN:. You do have a correlation, sorry.

COW TTEE MEMBER TANNEY: Yeah.

CHAI RVAN KI MSEY: This is Paul. Maybe it's
because it's getting late. But isn't or comma in lieu the
sanme thing? Shouldn't it be one or the other or just, in
lieu, | guess that's sone, well anyhow. Maybe we just drop,
in lieu.

COW TTEE MEMBER WONG | agr ee.

M5. LOUGH  That sounds good. This is Pattie.

CHAI RVAN KI MSEY: |'m not even sure of the origin
of, inlieu. It doesn't sound English.

COW TTEE MEMBER TANNEY: Just say, or
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satisfactorily.

M5. SHEN. Ch yes. That's even better. You're
going to have, like, three words left.

COWM TTEE MEMBER TANNEY: Wait, or satisfactorily
conpl eted a training course?

M5. SHEN:. Conpl etes, yes.

M5. LOUGH Ch yeah, you've got to get rid of --

M5. SHEN. | think you --

M5. LOUGH (Okay, this is Pattie. W're going to
take out, in lieu of such two years of experience. You guys
need to read that sentence carefully when you see it.

COMWM TTEE MEMBER WONG Can we get a read back of
what the final thing is (laughter)?

M5. LOUGH Ch gosh. Sonething like --

COW TTEE MEMBER WONG  You can do it.

M5. LOUGH -- has two years of anal ytical
experience and interpretation in --

M5. SHEN. No, and experience in --

M5. LOUGH -- and experience in interpretation
and correlation with observations of the deneanor and
behavi or of persons --

M5. SHEN. Who have ingested known anounts.

M5. LOUGH -- who have ingested known anounts,

t hat goes back into the, ingested known anounts of ethyl

al cohol or satisfactorily conpletes a training course --
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M5. SHEN:. Approved by.

M5. LOUGH -- approved by the | aboratory of
enpl oynent .

M5. SHEN. Even though | conpletely screwed up
this paragraph already | wonder if, with observations, needs
to be, of observations and interpretation and correlation,
of , observations of the deneanor and behavi or of persons who
i ngested known anounts of al cohol

COW TTEE MEMBER WONG  That's what | said
originally.

COW TTEE MEMBER TANNEY: O --

M5. LOUGH |'ve got, of. Ckay, with, is out. |
have, of their of observations. Yes, it's there. | just --

COWM TTEE MEMBER WONG Okay. So, it's with has
gone to, of.

M5. LOUGH This is pretty nessy, yeah. O
observations, of the deneanor and behavi or of persons who
have i ngested known anmounts of al cohol or satisfactorily
conpletes a training course approved by the |aboratory of
enpl oynment peri od.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment from program staff. You know --

M5. LOUGH  kay --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

Comment from program staff. You know as we ook at this in
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the next five or six sections |I think all this |anguage
makes sense when you had a state agency which said, we gave
us informata to review and approve the training program and,
we've got all these words and these are going to be

| aboratories designing the training course, determ ning what
constitutes a satisfactory conpletion and then training and
qualifying their own staff.

| nmean sonme labs I"'msure will do a bang up job.
Sonme labs will not do a very good job. But all these words
| think are just wi ndow dressing.

Unl ess you assune for instance, unless you assumne
t he argunents, of course, you assunme this is going to be
drawn into a court and sone, very busy, court docket, the
judge is going to allow a discussion |onger than the one we
just had on whether the elenents, which | assune were put in
witing somewhere, whether the, probably whether the
anal ysts recol |l ections of what his training included neet
the requirenments of these regul ations.

| submt that is never going to happen.

M5. SHEN. This is Jennifer in San Diego. One of
nmy anal ysts just spent a day and a half on the stand being
absolutely, in an inquisition about everything she'd ever
done, read, seen, thought a day and a half.

So | would submit that the courtroomtestinony is

a great arbiter of how good our programis.
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COW TTEE MEMBER TANNEY: This is Laura. | have a
suggestion for a rewite of 1216.1 (e)(2). | suggest, has
two years of anal ytical experience and experience in
interpreting and correlating the deneanor and behavi or
persons with a known anount of al cohol which they have
i ngest ed.

M5. SHEN. O, who have ingested known anmounts of
al cohol | think is okay still.

MS. LOUGH  Deneanor and behavior of --

M5. SHEN. That's great.

M5. LOUGH Interpreted and correlated the
denmeanor and behavior, say it again.

COWM TTEE MEMBER TANNEY: O persons --

M5. SHEN. Who have ingested --

COW TTEE MEMBER TANNEY: -- that's fine, who have
i ngested known anounts of al cohol

M5. LOUGH Has two years of analytica
experience, and experience in interpretation and correl ation
of --

COW TTEE MEMBER TANNEY: No --

M5. SHEN. Interpreting -- interpreting --

COWM TTEE MEMBER TANNEY: -- in interpreting --

M5. LOUGH -- ininterpreting --

COWM TTEE MEMBER TANNEY: -- and correlating --

M5. LOUGH -- and correlating --
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COW TTEE MEMBER TANNEY: -- the deneanor and
behavi or of persons who have ingested known amounts --

M5. SHEN: -- known anounts of al cohol.

COW TTEE MEMBER TANNEY: -- of al cohol.

M5. LOUGH Ckay, Conmittee this is Pattie, yea or

nay?

COW TTEE MEMBER WONG  Yea.

COW TTEE MEMBER TANNEY: Yea.

UNI DENTI FI ED SPEAKER:  Yea.

M5. LOUGH Ckay, I'Il put that in. Comment [pl0]
on page 14. | believe CGoldie is to provide a grandfather
cl ause.

M5. ENG | have suggested | anguage for that. And
basically it would, | can provide the actual |anguage to you

but | could just read it briefly.

Forensi c al cohol analyst is a person who neets the
following. And then we have the two follow ng
qgual i fications.

And we have the two provisions fromthe existing
regul ations. Two grandfathered 1971 and then we're adding
two nore subdivisions.

A person who was qualified by the Departnent as a
forensi c al cohol supervisor prior to, and then it wll give
a date.

And then the next subdivision would be, a person
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who is qualified by the Departnent as a forensic al cohol
anal yst prior to, and we'll insert a date.

M5. LOUGH (Ckay, so this is Pattie. So what, can

| just --
M5. ENG Yeah, | can send you the actual --
M5. LOUGH What's the first --
M5. ENG -- | anguage.
M. LOUGH Ckay, all right. That's fine.
M5. ENG And then I'Il just add that. You've got

my email, right?

M5. LOUGH  Yes.

M5. ENG kay, thank you.

M5. LOUGH  Ckay, [pll] page 15 --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actually, comment fromstaff. | think it's quite Iikely,
there's really two parts to this.

It's quite likely that the 1971 date, 38 years
ago, that no one is currently enployed. That was very
meani ngful in 1975 when the regul ations were first
pronmul gated but in 2010 or 11 or 12 or whenever these are
witten, that the 1971 cl ause there is probably not needed.

And then a second comment, and | don't know the
answer to this. But |I think Pattie has nentioned several
times that the existing regulations didn't require |abs to,

anal ysts to have a degree, a baccal aureate degree.
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They were required to conplete chem stry which may
be, which may be nore extensive than now woul d be al |l owed.
But it didn't require that they have a baccal aureat e degree.

And | don't know that there are any staff
currently enpl oyed by the | aboratories that don't have a
degree. But grandfathering them m ght be problematic.

More problematic though, | think, is probably the
notion that we will grandfather analysts who qualified at
one level. A level that didn't require subjective
interpretation, didn't require experience, didn't require
two years experience, didn't require a subjective
interpretation of the behavior and denmeanor of individuals
who have drank known anmounts of al cohol

So we woul d be grandfathering these people at a,
you know by establishing new standards for the anal yst class
whi ch duplicate the former supervisor class, we would be
qgual i fyi ng people at a higher level that m ght not actually
neet those standards.

COW TTEE MEMBER TANNEY: Hi, this is Laura. |
have a hard tine in case there are people who have been
doing this for 40 years or so, | have a hard tine taking
them out of their position because they don't have a
baccal aureat e degree.

COWM TTEE MEMBER SEDGW CK: This is Paul Sedgw ck.

Clay that's the purpose of grandfathering.
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M5. SHEN. This is Jennifer. W definitely have
at | east one person in San Diego who is still working in his
80s.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Does he have a baccal aureat e degree?

He's got |ongevity going for him

M5. SHEN: No. No, he does not.

M5. LOUGH He was qualified by the Departnent as
a forensic al cohol supervisor.

M5. SHEN. | think in 1923 (|l aughter).

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
But the program that's clever, that's cute but the program
started in 1972 so that, naybe he's not qualified.

M. LOUGH Comment [pll] page 15. | think it
wasn't in there so, let's see. Yeah, before I think we had
unknown to the lab and it should be, unknown to the anal yst.

| think that's what the coments were from Conmttee. And
| just want to nake sure.

Okay then, [pl2] is Goldie will send ne her phrase
on that which m ght be very simlar.

Comment [pl3], page 18. | just nmade comments
based on what the Committee said |ast week. It doesn't | ook
i ke anything too critical.

And [ pl4], page 19. Just reiterating what's in

there. It's just a coment | added and | just wanted you
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all to be aware of it.

Comment [ pl5], page 21.

COW TTEE MEMBER TANNEY: Laura, | didn't do m ne,
okay? Sorry.

M5. LOUGH (Okay, so we'll just revisit that at
the next neeting. Page 14, comment [pl6]. | revised the
wor di ng fromthe neeting

CHAI RVAN KI MSEY: This is Paul --

MS. LOUGH: Page 27 --

CHAI RVAN KI MSEY: -- just a nonment Pattie, this is
Paul . Back on [pl6] this sort of gets to this back and
forth bit about analysis versus testing. Did we want that
to say, specific for the analysis or specific for the
testing of ethyl alcohol?

And then we have purposes. It seens |ike an
awkwar d constructi on.

COWM TTEE MEMBER WONG. For use by | aw
enf or cenent ?

M5. ENG Just add, purposes?

UNI DENTI FI ED SPEAKER: W added that, yes.

M5. LOUGH This is Pattie. That which is
underlined was what we added | ast tine.

CHAI RVAN KI MSEY: And | see analysis further up in
sonme of these others. That's fine | just wanted to be sure

we under st ood.

PETERS SHORTHAND REPORTI NG CORPORATI ON

2239 GREEN BLOSSOM COURT, RANCHO CORDOVA, CA 95670 / (916) 362-2345




© O ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g b» W N B O

100

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment fromstaff. |In this case we're talking about
forensic al cohol so we're confortable with the word.

| " mtal ki ng about the anal ysis of blood, urine and
ti ssue sanples so we're confortable with the word, analysis,
apparently.

We do use the word ethyl al cohol when we
previ ously defined al cohol as ethyl alcohol. So we're in
danger of being redundant there.

But nore to the point, | do think, | agree with
Dr. Kinmsey. | think the |anguage is awkward.

And | think for it to nake sense you have to
really read in the previous words, adequate and appropriate
because all these procedures are intended under the scope of
the statute, they're intended to inply for the testing by or
for | aw enforcenent.

So addi ng, | aw enforcenment here w thout including
t hat subtext, adequate and appropriate, it is pretty
meani ngl ess.

And t he danger of sinply making the statenent, the
nmet hod shall be specific for ethyl alcohol is that there are
nmet hods out there, you know, the diffusion oxidation
met hods, which aren't specific for al cohol.

They are adequately specific for the purposes of

| aws enforcenment or for drunk driving testing because, you
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know, if you have a .1 nethyl alcohol it's a post nortem
sanple or it will be soon.

So when we're concerned about, adequate and
appropri ate because of APA and clarity issues. But | don't
t hi nk we solved anything just by deleting and witing it as
we currently have witten it.

M5. SHEN. This is Jennifer from San D ego.
think that | wasn't here for that. But it seens to ne that
by addi ng, purposes, when you just had, for traffic |aw
enforcenment that was very specific but actually we're using
it for | aw enforcenent purposes.

And, you know, | think as witten this nethod has
to be specific for alcohol and it has to be done
specifically for traffic | aw enforcenent purposes.

That's what we're doing here. That's what this
all is about.

COW TTEE MEMBER TANNEY: This is Laura. The
di scussion the last time | believe was about the fact that
the testing could pick up interference by other al cohols
that are present that don't necessarily affect a person's
ability to drive.

So that's ny recollection of the discussion |ast
time was that you wanted to nake sure the fact that, | think
it mght have been you Cay that wanted to make sure that we

were using this only for testing because | believe |
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menti oned that al cohol by definition is ethyl alcohol but we
want ed sonething to make sure that there was no interference
that was taken into consideration of the testing that
shouldn't be when it's done for traffic | aw enforcenent

pur poses.

So | understand what you're saying but at the sane
time my recollection is the alternative that we had before
wasn't satisfactory either.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Vell, I --

COWM TTEE MEMBER TANNEY: | m ght be wong about
that. That's my recollection.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Actual ly I thought Jennifer's comment was even nore hel pful
because she has interpreted this. And she will soon be, she
is an obvi ous exanple of a nenber of the regulated public.

She interpreted this that the nmethod shall have an
absol ute specificity for ethyl alcohol.

And the second part of the sentence sinply rem nds
folks, | guess, that the purposes of all these regulations
are for traffic | aw enforcenent

So on that first point I think it's appropriate to
keep in mind that there are | aboratories, one DQJ | aboratory
in Chico that doesn't use a nmethod that's specific for ethyl

al cohol, that's specific for al cohol.
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And so if we're going to wite these regul ations
in a manner that can be, where it's reasonable to interpret
it that we need absolute, we want absolute specificity then
that' Il inpact a nunber of | abs.

MR. FICKIES: Paul, this is Terry Fickies in
Sacranento. And | think if you want to be really picky, a
GC is not specific for al cohol either.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well | don't think, picky, is the word. | think, silly, may
be the word. Wiy would you --

MR FICKIES: | think they remnd ne --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Wiy, we can have a conversation sonetine Terry. | don't
think that's correct.

MR FICKIES: Well | certainly agree with Clay in
that Smth Wdmark is not specific for alcohol. And if the
| aboratory was using that that would not be, that woul d not
nmeet these qualifications.

And a GC mass spect | would say woul d be specific.

|"mnot sure if you could find, if you could find conpounds
that would go through a GC at the same, depending on the
colum, if it would be specific or not.

MR, PH LLIPS: This is Bill Phillips in
Sacr anent o.

M5. SHEN. This is Jennifer from San D ego.
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MR PHLLIPS: If we can --
M5. SHEN. I'msorry Bill. W can't go that way.
W' || have a mass revolt on our hands.

COWM TTEE MEMBER TANNEY: Yep. This is Laura. |
think the goal was to make sure that the interpretation
that we were elimnating not necessarily by the equi pnment
that we're using, but by the entire nethod.

That we're elimnating a consideration of that any
contam nants. And so the way it was witten before that
it's capable of analysis with the specificity adequate for
| aw enforcenent | think is maybe that is better as C ay
poi nted out than what we have now.

MR, PH LLIPS: This is Bill Phillips in
Sacranento. What you're defining here is one of the
mul ti ples portions of a validation of alcohol and what the
idea here is to define who the custoner is.

That's what we're doing in this small statenent.
You're nmentioning specific. There are so many steps that
are involved in a validation of alcohol that you haven't
menti oned here.

But you are defining the custoner.

MR FICKIES: Paul this is Terry Fickies again
just to be picky. But we always testified that it was a
specific, it's fromthe blood of a living human.

And if you have to take out a living human then
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you' re reduced in nunber of substances which can be, which
you naturally analyze for.

M5. SHEN. This is Jennifer from San D ego.
Looking at it it seens to ne like the way it was witten the
first tinme mght be perfect where we made our changes.

M5. LOUGH This is Pattie. Then | have a
guestion for CGoldie. The word, adequate and appropriate, is
that a probl en?

COW TTEE MEMBER WONG It's vague

M5. ENG \Were is, adequate and appropri ate?

CHAI RVAN KI MSEY: This is Paul. Goldie are you
still on the line?

M5. ENG Yes | am

CHAI RVAN KI MSEY:  Ckay.

M5. ENG It could be, | don't know. WII the
people fromall the areas care to coment? That they're
generally non-regul atory words that are approved by OAL.

MR. FICKIES: However if we didn't change it and
| eft as original, is that going to be a problenf?

M5. ENG These regs were witten before the APA

So it was a long tine ago.

MR FICKIES: So --

M5. ENG So there will be, they will be
reeval uated --

MR. FICKIES: -- everything --
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M5. ENG -- they will be reeval uated, everything
wll be --

MR. FICKIES: Even though we haven't changed that.

M5. ENG -- right.

MR FICKIES: So I still think the | anguage is
much better --

COWM TTEE MEMBER WONG  This is Terry Ficki es.
He's a nenber of the public.

MR FICKIES: |I'msorry this is Terry Fickies.

THE REPORTER: | don't have hi m down anyway.

COW TTEE MEMBER WONG He cane in after the
br eak.

M5. SHEN. This is Jennifer from San Di ego. Now
that | recall this I think that's why we change it is
because, adequate and appropriate wasn't considered, you
know, appropriate for this.

| think that's why we went down the road of
changing it in the first place to try to really say what you
nmean.

COWM TTEE MEMBER TANNEY: Well how about if we say
this, the nethod shall be capable of the analysis of ethyl
al cohol to determne, let's see, nmethod shall be --

M5. ENG Can we say, designed for? Wth a
specificity designed for traffic | aw enforcenment purposes?

COW TTEE MEMBER TANNEY:  Oh.
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M5. ENG Use the old | anguage, the nethod shal
be capabl e of the analysis of ethyl alcohol with a

specificity designed for traffic | aw enforcenent.

M5. SHEN. Required. | like that, Jennifer in San
D ego.

CHAI RVAN KI MSEY: We're required --

M. LOUGH  (Ckay, so what |'ve got down --

CHAI RVAN KI MSEY: -- required by who or what
t hough?

M5. LOUGH (Ckay, this is Pattie. Here's the --

COWM TTEE MEMBER TANNEY: Required for conviction
that's (laughter).

M5. SHEN. Well then we mi ght be back to,
appropriate. Appropriate by itself should be all right.

COWM TTEE MEMBER WONG It's not going to fly.
It's too vague.

MR FICKIES: How about sone --

COW TTEE MEMBER WONG  That's t oo vague.

MR FICKIES: -- Terry.

M5. ENG Sufficient doesn't tell who, that
doesn't give you a quantifier. [|'d go back to, designed
for.

M5. SHEN: This is Jennifer. You know at sone
poi nt or another we have to put, these words all have

nmeani ngs. And we have to use one that is appropriate.
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And you --

CHAI RVAN KI MSEY:  And it --

M5. SHEN: -- can't and

M5. ENG Shall not --

M5. SHEN. -- appropriate, but, adequate,
appropriate, facilitate, designs, all those have neanings.
We just have to pick the word that we want that says the
t hing we want.

And, you know, it's going to not be as specific
as, we just have to find the nost specific word that we can.

And all of these words are legitimte words.

COW TTEE MEMBER TANNEY: How about if we do it in
a negative one, the nmethod shall capabl e of distinguishing
bet ween et hyl al cohol and ot her contam nants or sonet hi ng
l'i ke that.

| don't know how or nethod shall be capable of --

CHAI RVAN KI MSEY: This is Paul Kinmsey. | have a
suggestion --

M5. SHEN: This is Jennifer --

CHAI RVAN KI MSEY: -- | have a suggestion. Since
we're trying to work up sonething for |aw enforcenent how
about if we change it around to say, for traffic |aw
enf orcenment purposes the nethod shall be specific for the
anal ysis of ethyl al cohol.

MR FICKIES: This is Terry. Can we include, in
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[iving human beings? 1In living humans.

COWM TTEE MEMBER TANNEY: The problemis is we
used net hods for --

COW TTEE MEMBER WONG It's used for coroner's
sanpl es as wel|.

COW TTEE MEMBER TANNEY: -- coroner's nethods.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Well for coroner's sanples there's a quality --

M5. LOUGH This is Pattie. Paul would you repeat
t hat pl ease.

CHAI RVAN KI MSEY: Sure. It would read, for
traffic | aw enforcenent purposes --

COW TTEE MEMBER WONG  Yep.

CHAI RVAN KI MSEY: -- the nethod shall be specific
for the analysis of ethyl alcohol.

COW TTEE MEMBER WONG  Peri od.

CHAI RVAN KI MSEY: Period. And if that's
acceptable | also want to point out that we're com ng up on
four o' clock which | believe is when we all turn into --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Fi ve.

CHAI RVAN KI MSEY: -- five o'clock. GCkay, we're
going to five

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
W' re tough.
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CHAI RVAN KI MSEY: Never mnd (laughter).

UNI DENTI FI ED SPEAKER: |1'd like to get as nuch
done as possi bl e.

CHAI RVAN KI MSEY:  Yeah, no, we should. So --

COW TTEE MEMBER TANNEY: | |ike that Paul .

CHAI RVAN KIMSEY: -- if that's sufficient for --

M5. LOUGH  Ckay.

CHAI RVAN KI MSEY: -- [p16] we'll go on to [pl7]?

M5. SHEN. Yep. kay, this is Jennifer. | was
just going to review the reference but you can do that on
your own because it will be added to the bottom and you're
on that commttee anyway.

UNI DENTI FI ED SPEAKER: (Okay. Apparently | didn't
do ny honmewor k here.

M5. SHEN:. Ckay.

M5. LOUGH  Ckay, Jennifer we'll check that |ater.

Now [ p18], page 30. | bet nobody did their honmeworKk.

kay, this is Pattie. | think this is another one

that will require probably a little bit of discussion. And

| don't know if everyone is too tired nowto go through this

one.
CHAI RVAN KI MSEY: This is Paul Kinsey in R chnond.
| know that Gol die had spent sonme time on this. | don't
know Goldie if you want to conment. | have your conments

here in an emil .
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M5. ENG Are you discussing --

UNI DENTI FI ED SPEAKER:  It's [pl18]?

UNI DENTI FI ED SPEAKER:  The word, set.

M5. ENG Yeah, | |ooked up the definition,
dictionary definition of, set, and it's, nmenber of group or
conbi nation of things of a simlar nature, design or a
function. And it's a very flexible concept.

| nmean you can group things in any nunber of ways,
a nunber of ways. So it's very flexible but by that
flexibility it can al so be vague.

So | think the Committee needs to determ ne, you
know, what anmount of specificity or flexibility is required
for this particular reg.

CHAI RVAN KI MSEY: This is Paul in R chnond. |
think we also at one point, if my nenory serves nme correctly
at four o' clock on a Monday afternoon, we tal ked about, set.

| think we also tal ked about a, run. At the
begi nni ng of each, run of sanples.

Again, that's probably even nore flexible but it
j ust depends on what the intent was.

COW TTEE MEMBER WONG  Batch. | don't know.

M5. SHEN: Well | like that. This is Jennifer.
Batch m ght work. Then again, we're going to have to use
words that are generally accepted by our scientific

comunity.
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COWM TTEE MEMBER TANNEY: (kay, this is Laura. W
want to have sone flexibility because |like we tal ked about
sone | abs are running free sanples on the machi ne and sone
| abs are running a | ot nore.

COW TTEE MEMBER WONG It could be a small batch
or a big batch

COW TTEE MEMBER TANNEY: So | have to , sone
flexibility.

UNI DENTI FI ED SPEAKER:  Ri ght.

M5. SHEN: Correct. | like, batch

COWM TTEE MEMBER ANDERSON- SEAQUI ST:  This is
Janet. | like, batch, too.

M. LOUGH (Ckay, so far, batch, it is.

FOOD AND DRUG LABORATORY BRANCH ACTI NG CHI EF HAAS:

| know the coroners in this state would have no probl em
wi th, batch.

COW TTEE MEMBER WONG  Yes.

M. LOUGH (Okay at [pl9] next page --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Comment from programon --

M5, LOUGH. -- on page --

CHAI RVAN KI MSEY: Just a nonent, here in Ri chnond
we have a comment .

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON

| think whatever termwe, | nean CGol die probably didn't have
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enough time to | ook up, batch. But whatever termwe cone up
wi th, the purpose of having a definitions section is to,
we'll use words that can have nultipl e neanings, batches of
cooki es.

We woul d define them under the definitions

Secti on.

COW TTEE MEMBER WONG  Yep.

UNI DENTI FI ED SPEAKER: Excel | ent poi nt.

COW TTEE MEMBER TANNEY: That's true. W can do
t hat .

M5. ENG Yeah, | was going to conment that |
didn't really understand the difference between a, set, and
a, batch

THE REPORTER: Who is speaki ng?

COW TTEE MEMBER WONG ol di e Eng.

COW TTEE MEMBER TANNEY: CGoldie, there's really
not except that | think nost people understand the
definition of, batch, is less flexible than, set. 1In the
sense that you if get a, you know, if you go get a, carpet
sanple or a paint sanple, you always want to get it fromthe
sane batch so it matches.

| nmean there is some common know edge that, batch
is to what batch pertains to. Basically, | nmean we can say,
sanples run in consecutive, consecutively or the nachine at

this, in the sane period of tine. But | nean that's vague
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too. What's consecutive? Wat is the sane period of
timng?

It's all, everything that this, we use to define
this is subject to varying interpretations.

And | think Oay's suggestion is good, is that we
use, batch. And then we define, batch, the best we can
wi t hout being too vague in our definition.

But we all understand what we nmean. And | think
the general public is, certainly the scientists who are
doing it are going to understand what it neans.

| don't knowif the lawers at OAL are but | would
suspect even they will understand that.

MR, PH LLIPS: This is Bill Phillips in
Sacranento. To avoid, set, batch, run how about the concept
of using, at the beginning and end of the anal ysis of
sanpl es for the purposes, at the beginning and end of the
anal ysi s of sanpl es.

So there's no, set, batch, run. It just has to be
at the beginning --

COW TTEE MEMBER TANNEY: It will still --

MR PHLLIPS: -- and the end. |If it's one, it's,
there's two quality control has to be run. |If there's --

COW TTEE MEMBER TANNEY: Bill this is Laura --

MR PH LLIPS: -- ten.

COW TTEE MEMBER TANNEY: -- we --
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MR PH LLIPS: Yes.

COW TTEE MEMBER TANNEY: You can have three
mont hs worth of sanples. So we've discussed that the | ast
time and that that was going to be too vague al so because
there was no definition of what was the begi nning and what
was the end.

Wuld it be on a nonthly basis, a daily basis,
every five mnutes --

MR PHLLIPS: It could be --

COW TTEE MEMBER TANNEY: -- | nean --

M5. SHEN. O sanples anal yzed that day, each day.

MR. PHI LLIPS: Yeah, use the word, day.

COW TTEE MEMBER TANNEY: We elimnated that | ast
tinme. We didn't want to do that |ast tine.

M5. SHEN. Then you run into the probl em of
sanpl es runni ng overni ght.

COW TTEE MEMBER TANNEY: Yeah, we discussed all
of this --

COW TTEE MEMBER WONG  Yep.

COW TTEE MEMBER TANNEY: -- and we had the sane
probl em | ast time.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Clay Larson, staff. The Departnent, you know, is witten
We've drafted regulations. And ny recollection is we

defined, a set, as a grouping of sanples analyzed in a
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continuous tinme span.

COWM TTEE MEMBER TANNEY: That's great.

M5. SHEN. It works for ne. Could you repeat that
slowy for Pattie please.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
| wasn't listening. Wat did | say?

M5. SHEN. Can you repeat what you just said Cd ay.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
A set, is a, defined as a group of sanples analyzed in a
continuous tinme span.

RECORDED MESSACGE: Pl ease pardon the interruption
Your conference contains |ess than three participants at
this time. If you would Iike to continue press Star one now
or the conference will be term nated.

CHAI RVAN KI MSEY: Janet you need to press Star
one.

RECORDED MESSAGE: You have activated the --

THE REPORTER: (Several peopl e speaking at once)

RECORDED MESSAGE: -- press Star zero for
techni cal assistance. Star one to reinitiate this help
menu. Star three for private roll call. Star six for self
mut e, unnmute. To nove to a sub-conference press the sub-
conference nunber followed by pound, pound. To return to
the main conference press zero, pound, pound.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
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So you can do it here?

CHAI RVAN KIMSEY: |I'mtrying. Janet are you still
with us?

COW TTEE MEMBER WONG | think we | ost her.

CHAI RVAN KIMSEY: | think we're still on. Maybe I
shoul d dial again. | can hang up and dial in or we should
wait for her | guess to call back.

| think we're still live.

UNI DENTI FI ED SPEAKER: Yeah, you're still alive
Paul (Il aughter).

CHAI RVAN KI MSEY: | wonder.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
You got a cell phone to --

CHAI RVAN KI MSEY:  Ah - -

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
D d sonmebody kick hinf

CHAI RVAN KI MSEY: -- is that Janet?

COW TTEE MEMBER ANDERSON- SEAQUI ST:  |' m back. |
didn't catch it.

CHAI RVAN KI MSEY: -- you're back.

COW TTEE MEMBER ANDERSON- SEAQUI ST:  Ckay.

CHAI RVAN KI MSEY: Good. We have her back.

M5. LOUGH (Okay, so |I'mleaving the word, set,
in. And then we're going to add a definition for, set.

Does that sound good?
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UNI DENTI FI ED SPEAKER | like it.

UNI DENTI FI ED SPEAKER:  Good.

M5. LOUGH  (Okay. Page 31, comment [pl9]. Laura
and | were supposed to work on this.

COW TTEE MEMBER TANNEY: Yeah, this is Laura.
There was a recent case called the McNeal Case --

COW TTEE MEMBER WONG  Uh- hum

COWM TTEE MEMBER TANNEY: -- or People v. MNeal .

It's a Supreme Court case that basically said that the
partition ratio, evidence of general partition ratios as
wel | as individual partition ratios is now going to be
adm ssible in your, in your driving under the influence of
al cohol cases where the prosecution is trying to use a
presunption, working with specific blood al cohol |evels,
primarily (indiscernible), that they are presuned to be
i ntoxi cated for the purposes of driving.

It's not applicable to the B count or the count of
driving with a blood al cohol level in the 0.08 percent or
greater. It's only applicable to the driving while
i ntoxi cated section which is the Subdivision A section.

So the idea being then that the defendant can put
on, if his individual partition ratio differs fromthis
conservative average or estimation or whatever you want to
call the 2100 -- the grans per 210 liters of breath.

So it's not blood al cohol |evel where we have this
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at the beginning where we said it was defined in the code.
It is defined in the code now but only for purposes of the
Subdi vi sion B count which nmakes this a little, alittle
probl emati c.

And at the sane tinme nmy understanding is all the
breat h al cohol machines use this partition ratio internally.

So I"'mnot sure that we really need to address what's,
address this or not.

And to be honest | haven't, | haven't thought
about this in any great detail as to what effect this should
have on our regulations, if any.

The fact that this opinion said that a person can
put on this only if we've got the presunption that they're
under the influence of 0.08.

So, | don't know, it's sonething that, you know,
the Commttee may want to tal k about. Torr do you know a
met hod? Do you have any feelings about it?

COWM TTEE MEMBER ZI ELENSKI: No just other than
the whole that you just cited to the Commttee. But |
haven't, you know, really thought about it other than just,
what you just nentioned.

COW TTEE MEMBER TANNEY: Yeah, so |I'mnot sure.
| nmean | haven't really contenpl ated what effect, if any, it
woul d have on the regul ations, this new opinion.

Then the new opinion also tal ks about the fact
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that even in individual partition ratio can change from day
to day therefore what sonebody puts on as evidence as their
partition rati o now nmay not be indicative of what it was on
the day that the bl ood al cohol was result was given or the
breath test, excuse ne, was given

Then it's sonething that, | don't know, | guess |
can talk to the District Attorneys Association and Torr can
talk to the Public Defenders and determ ne whether we shoul d
make a change or whet her we should | eave it as.

COW TTEE MEMBER WONG  Laura this is Kenton. |
just testified in a case where they did that. And | really
don't think as a Committee it's sonething that we really
need to address.

Just so you know, in ny case they canme back and
they found him they acquitted himof the B count and found
himguilty on, no, they acquitted himon the A count and
found himguilty on the B which doesn't make any sense to ne
at all anyway.

But like | said, we tal ked about it. W went
around and around in court but it didn't nake a difference.

COWM TTEE MEMBER TANNEY: Well that's why legally
the inmpact is not going to be very great because if have
greater than a 0.08 we always, at |east in San D ego, we
charge under the A count.

So it's not going to have a huge, it's not really
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going to have a huge inpact on the cases. Wether we shoul d
use it now to define breath al cohol level, I'mjust not
sure.

On the other hand, like | said, if testing uses
that as an internal conversion, which |leads nme to think that
we have to define it that way.

So, | don't know. It certainly is sonmething for
the Commttee to think about and Kenton if your feeling is
that it doesn't need to be, it's not really our concern
because it's really what's in the scientific communities.

If the scientific community is confortable with
this the way it is then it's appropriate, | guess.

M5. LOUGH (Ckay, so this is Pattie. So I'm
making a note that we will revisit that point and discuss it
| ater after people have sone tine to kind of think about it.

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
You know | wonder if we could, Cay Larson, staff. If we
could, the Cormittee could indulge nme. | don't believe we
captured what we want to say on Section 1220.4 (a). And |
don't believe it's controversi al

W wite, with the exception of tissue analysis
all analytical results shall be expressed in ternms of the
al cohol concentration based on the nunber of granms of
al cohol per 100 mlliliters of bl ood.

So what we wite there is we, | nean that woul d
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seemto, and inply, that states that we're only going to
express results as bl ood al cohol concentrations.

Now there was a way to go with that but we didn't
go in that direction because we then have subsequent
sections that define the description of the ability to
report results in terms of breath al cohol concentrations.

So | think the absol ute | anguage of that first
section creates a problemfor the, there are other problens
but let's go into those sonme other tinme, but | think there
are problens with Section 1220.4 (a).

COW TTEE MEMBER TANNEY: | have to, this is
Laura. | have to think about this overnight or nore
(laughter). Because | think to some extent your point, your
point, Clay, relates sort of also to this MNeal Case.

So because | think that the machine can report | ow
bl ood al cohol |evel now, right? 1Is that right?

Al the breath testing --

UNI DENTI FI ED SPEAKER: Just a m nute.

M5. SHEN: No our --

COW TTEE MEMBER TANNEY: -- machi nes.

COW TTEE MEMBER WONG  This is Kenton. Bl ood
al cohol results on a breath instrunent are actually
expressed as bl ood al cohol equival ents or BAEs.

UNI DENTI FI ED SPEAKER:  Ri ght.

COMWM TTEE MEMBER WONG So it's an extrapol ation
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rate --

UNI DENTI FI ED SPEAKER:  Ri ght.

COWM TTEE MEMBER WONG. -- of the breath but they
call it a blood al cohol equivalent.

ABUSED SUBSTANCES ANALYSI S SECTI ON CHI EF LARSON:
Well | nmean that's, Cay, that's one view. But the other
Vi ew - -

COW TTEE MEMBER TANNEY: Is that --

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
-- the other viewis they express thenselves as grans per
210 liters of breath.

COW TTEE MEMBER WONG  Yes they do. In 23152
(c).

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Vell | nean that's what the instrument does.

COW TTEE MEMBER WONG  Ri ght.

M5. LOUGH Ckay, we'll revisit that because
that's going to need sone attention when everybody is fresh
(laughter).

ABUSED SUBSTANCES ANALYSI S SECTI ON CH EF LARSON
Wien wi |l that be?

M5. LOUGH Then | only have one nore comrent,
page 40, |I'mat [p24]. Laura you had, this was froma | ong
time ago. | couldn't read your notes, ny notes aren't

there. That very last note.
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COWM TTEE MEMBER TANNEY: | know I read your
comment and | thought, no, I'll ook back at ny notes to see
what sounds good but --

M. LOUGH (Okay, so we'll conme back to that next
time to get a chance to | ook back at that.

COW TTEE MEMBER TANNEY: All right, | nean |
think --

M5. LOUGH It could have been from your notes
when we net as a subconmttee three or four years ago. So |
don't think it was anything --

UNI DENTI FI ED SPEAKER: Sort of its concern --

M5. LOUGH  So, okay, this is Pattie. And | think
| should go ahead and type these pages and get themout to
ever ybody agai n.

Yes | woul d have been taking it in shorthand. And
nmy shorthand is 45 years old so. Ckay. So I'mthrough with
my part of this is finished.

CHAI RVAN KI MSEY: Ckay. This is Paul in R chnond.

VWat is the feeling of the group on when we woul d want to
nmeet again?

We have certain, you know, restrictions, you know,
announcenents and sorts of things. Earlier today we were
tal ki ng, obviously we've got Thanksgiving so we're | ooking
maybe at early part of Decenber or second week in Decenber

before we get into the holiday, | nean pretty much half way

PETERS SHORTHAND REPORTI NG CORPORATI ON

2239 GREEN BLOSSOM COURT, RANCHO CORDOVA, CA 95670 / (916) 362-2345




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

125

t hrough Decenber, half way through January is sort of out
general ly for peoples' schedul es.

So | think the earliest we mght be able to neet
woul d be the second week of Decenber. How does that work
for people, whatever those dates are?

MR. PHI LLIPS: The second week is Monday the
sevent h through the el eventh.

CHAI RVAN KI MSEY: Right, the seventh through the
el eventh. Any days that people can't do that for that week?

COW TTEE MEMBER TANNEY: This is Laura. | cannot
do it on the ninth. So | can do it the rest of the week.

COW TTEE MEMBER WONG |'m al nost sure | have
court in various places that week. Send out an email.

CHAI RVAN KI MSEY: Well we'll send out an --

COW TTEE MEMBER LYLE: Bruce Lyle --

CHAI RVAN KI MSEY:  -- email .

COW TTEE MEMBER LYLE: -- I'mgood all week.

CHAI RVAN KI MSEY: Ckay. Kenton may have sone
court appearances but what we'll do is we'll send out an
emai | getting peoples' schedule for that week. |'msure
|"ve got things too but.

So, does anybody know that that seventh through
the, ah, at the end of the week |I cannot do. So |I'mjust
remenberi ng sonet hi ng.

So probably |ike the seventh, the earlier part of
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that week. We'Ill send out an email for peoples' schedul es.

Any ot her comments or business? Let ne see if |
can find nmy agenda here under --

COW TTEE MEMBER TANNEY: This is Laura. | would
just like to thank Pattie and Jennifer for all the work they
did on putting this together. 1 think they did a great job.

UNI DENTI FI ED SPEAKER: | second it.

COW TTEE MEMBER WONG  Here, here.

CHAI RVAN KI MSEY: Yes. Any ot her comments or
busi ness before we sign off? Wll, thank you all rmuch for
your patience and your tinme again today.

And we'll see you at some tine at, or hear from
you that second week of Decenber. Thank you all very much

(Thereupon, the California Departnent of

Public Health, Forensic Al cohol Review

Comm ttee neeting adjourned at 4:20 p.m)

--000- -

PETERS SHORTHAND REPORTI NG CORPORATI ON

2239 GREEN BLOSSOM COURT, RANCHO CORDOVA, CA 95670 / (916) 362-2345




127

CERTI FI CATE OF REPORTER

|, John Cota, an Electronic Reporter, do hereby
certify that I ama disinterested person herein; that I
recorded the foregoing California Departnent of Public
Heal t h, Forensic Al cohol Review Cormittee neeting, that it
was thereafter transcribed into typewiting.

| further certify that I am not of counsel or
attorney for any of the parties to said neeting, nor in any
way interested in the outcone of said matter.

I N WTNESS WHERECF, | have hereunto set ny hand
this 23rd day of Novenber, 2009.

JOHN COTA

PETERS SHORTHAND REPORTI NG CORPORATI ON

2239 GREEN BLOSSOM COURT, RANCHO CORDOVA, CA 95670 / (916) 362-2345




