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ACTION:
Notice of Emergency Rulemaking


Title 22, California Code of Regulations

SUBJECT:
Skilled Nursing Facility Nursing Staff-to-Patient Ratios, DPH-03-010E
The California Department of Public Health (Department) has adopted the regulations described in this notice on an emergency basis, and they are now in effect.

PUBLIC PROCEEDINGS:  Notice is hereby given that the California Department of Public Health will conduct a public hearing commencing at 10 a.m. on ​​January 30, 2008, in the Auditorium, 1500 Capitol Avenue, Sacramento, CA, during which time any interested person or such person's duly authorized representative may present statements, arguments or contentions (all of which are hereinafter referred to as comments) relevant to the action described in this notice.
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW: 
Health and Safety Code (HSC) Section 1276.65 requires the California Department of Public Health (Department), upon an appropriation in the annual Budget Act or another statute, to establish minimum staff-to-patient ratios for direct caregivers working in a skilled nursing facility (SNF).  Under this statute, “direct caregivers” means registered nurses, licensed vocational nurses, licensed psychiatric technicians and certified nurse assistants.  Persons employed by a SNF who provide services such as food preparation, housekeeping, laundry, or maintenance services shall not (emphasis added) be counted in determining ratios.
Article 1 of Chapter 3 of Division 5 of Title 22 of the California Code of Regulations (CCR) includes the meaning of words used in this chapter of the regulations for SNFs.  Included in these definitions are the terms used to identify personnel working in the SNF.  Although specific definitions of licensed and unlicensed nurses are included in this article of Title 22, the term “direct caregiver,” which is referenced in the statute, requires a definition as it relates to the nurses who provide hands on care to patients/residents.  Section 72038 of 22 CCR will provide this definition and will be added to Article 1.   Implementation of 22 CCR section 72038 is contingent on an appropriation in the annual Budget Act or another statute in accordance with Health and Safety Code section 1276.65(i). 
Upon implementation of 22 CCR section 72077.1, as a result of an appropriation in the annual Budget Act or another statute, 22 CCR section 72077 is replaced by section 72077.1, which is a restatement of the content of section 72077 but is changed only to add “resident” as the equivalent of “patient” to capture terminology commonly used in many related statutes and regulations, including HSC section1276.65.

Upon implementation of 22 CCR section 72329.1, as a result of an appropriation in the annual Budget Act or another statute, 22 CCR section 72329 is replaced by section 72329.1, which is a restatement of the content of section 72329 but is changed to set forth current minimum nursing care requirements for patients in SNFs.  HSC section 1276.5 increased the requirement for nursing care from 3.0 nursing hours per patient day to 3.2 nursing hours per patient day.  In 2001, in a report entitled “Nursing Staff Requirements and the Quality of Nursing Home Care” (Exhibit F), the Department recommended future consideration of converting the minimum standard of 3.2 nursing hours per patient day to a staff-to-patient ratio in a manner that ensures flexibility in addressing individual patient needs.  HSC section 1276.65 mandated the conversion of the current 3.2 nursing hours per patient day to a staff-to-patient ratio.  This statute also required the Department to establish a procedure for a facility to apply for a waiver that addresses individual patient needs, except that in no instance shall the minimum staff-to-patient ratios provide less care than the 3.2 nursing hours per patient day required under section 1276.5 of the HSC and section 14110.7 of the Welfare and Institutions Code.  It also required that facilities post information about staffing assignments.
22 CCR section 72329.1(f) changes the required nursing hours per patient day from 3.0 to 3.2.
22 CCR section 72329.1(g) specifies the staffing ratios.
22 CCR section 72329.1(h) specifies requirements for documentation and record retention of staffing assignments.
22 CCR section 72329.1(i) specifies the posting requirements.
22 CCR section 72329.1(j) specifies the procedure for facilities to apply for a waiver that addresses individual resident needs.

These emergency regulations will add sections 72038, 72077.1 and  72329.1 of 22 CCR to define terms and set forth nurse-to-patient (resident) ratios for SNFs with implementation contingent upon an appropriation in the annual Budget Act or another statute in accordance with Health and Safety Code section 1276.65(i).  Amendments added to sections 72077 and 72329 of 22 CCR make these sections inoperative upon the implementation of sections 72077.1 and 72329.1  

The authority and reference citations are being amended, resulting in nonsubstantive changes pursuant to 1 CCR 100, to reflect the reorganization of the Department of Health Services into the California Department of Health Care Services and the California Department of Public Health, pursuant to SB 162. (Ortiz, Chapter 241, Statutes of 2006.)

Language has been added to 22 CCR as sections 72038, 72077.1, and 72329.1 to provide for initial implementation of those sections contingent upon an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i).  Language has been added to sections 72077 and 72329 to make them inoperative upon the implementation of sections 72077.1, and 72329.1.

AUTHORITY:  Sections 1250, 1275, 1276.5, 1276.65, 100275 and 131200, Health and Safety Code.
REFERENCE:  Sections 1276, 1276.5, 1275.65, 13131 and 131051, Health and Safety Code; and Section 14110.7(c) Welfare and Institutions Code. 
COMMENTS:  Any written comments pertaining to these regulations, regardless of the method of transmittal, must be received by the Office of Regulations and Hearings by 
5 p.m. on February 1, 2008, which is hereby designated as the close of the written comment period.  Comments received after this date will not be considered timely.  Persons wishing to use the California Relay Service may do so at no cost.  The telephone numbers for accessing this service are: 1‑800‑735‑2929, if you have a TDD; or 1‑800‑735‑2922, if you do not have a TDD.  Written comments may be submitted as follows:

1.
By mail or hand-delivered to the Office of Regulations and Hearings, California Department of Public Health, MS 0507, 1501 Capitol Avenue, P.O. Box 997377, Sacramento, CA 95899-7377.  It is requested but not required that written comments sent by mail or hand-delivered be submitted in triplicate; or

2.
By fax transmission:  (916) 440-7714; or

3.
By email to regulations@cdph.ca.gov  (it is requested that email transmissions of comments, particularly those with attachments, contain the regulation package identifier “DPH-03-010” in the subject line to facilitate timely identification and review of the comment).

All comments, including email or fax transmissions, should include the author’s name and U.S. Postal Service mailing address in order for the Department to provide copies of any notices for emergency changes to the regulation text on which additional comments may be solicited.

INQUIRIES:  Inquiries regarding the substance of the emergency regulations described in this notice may be directed to Gina Henning, Chief of Policy, Research, and Enforcement Branch, Licensing and Certification, at (916) 440-7360.

All other inquiries concerning the action described in this notice may be directed to Barbara S. Gallaway of the Office of Regulations and Hearings at (916) 440-7689, or to the designated backup contact person, Miyoko Sawamura, Chief, Office of Regulations and Hearings, at (916) 440-7695.

CONTACTS: In any inquiries or written comments, please identify the action by using the Department regulation package identifier, DPH-03-010.

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF REGULATIONS: The Department has prepared and has available for public review an initial statement of reasons for the emergency regulations, all the information upon which the emergency regulations are based, and the text of the emergency regulations.  The Office of Regulations and Hearings, at the address noted above, will be the location of public records, including reports, documentation, and other material related to the emergency regulations (rulemaking file).  In addition, a copy of the final statement of reasons (when prepared) will be available upon request from the Office of Regulations and Hearings.

Materials regarding the action described in this notice (including this public notice, the regulation text, and the initial statement of reasons) that are available via the Internet may be accessed at www.cdph.ca.gov by clicking on these links, in the following order:  Decisions Pending and Opportunity for Public Participation, Regulations, Proposed.
In order to request a copy of this public notice, the regulation text, and the initial statement of reasons be mailed to you, please call (916) 440-7695 (or California Relay at 711/1-800-735-2929), or email regulations@cdph.ca.gov, or write to the Office of Regulations and Hearings at the address noted above.  Upon specific request, these documents will be made available in Braille, large print, and audiocassette or computer disk.
AVAILABILITY OF CHANGED OR MODIFIED TEXT:  The full text of any regulation which is changed or modified from the express terms of the emergency action will be made available by the Department's Office of Regulations and Hearings at least 15 days prior to the date on which the Department adopts, amends, or repeals the resulting regulation.

FISCAL IMPACT ESTIMATE:

A.
Fiscal Effect on Local Government:  None. 

Implementation of these regulations shall be contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65.  At Such time that these regulations are implemented, they may result in unknown increases to the cost of doing business in SNFS in California.

B.
Fiscal Effect on State Government:  None.  


Subject to an appropriation and if facilities fully comply with this change, there will be an increase in State expenditures of approximately $207,689,000.  Of that amount, $103,844,000 represents General Fund expenditures.
C.
Fiscal Effect on Federal Funding of State Programs:  None.  


As the underlying computation of costs for the delivery of nursing home services will increase, Medi-Cal reimbursement will likewise escalate.  There will be a $103,844,000 annual increase in General Fund expenditures for skilled nursing home rates.  Federal Funds will not be affected until state funds are appropriated. 
D.
All cost impacts, known to the Department at the time the notice of proposed action was submitted to the Office of Administrative Law, that a representative private person or business would necessarily incur in reasonable compliance with the proposed action:  While the costs that businesses and individuals would incur to comply with the proposed action are unknown at this time, it is known that these regulations will minimally increase required staffing in facilities effected, which will increase the cost of doing business by SNFs in California.  
E.
Other Nondiscretionary Cost or Savings Imposed on Local Agencies:  None. 
DETERMINATIONS:  The California Department of Public Health (Department) has determined that the emergency regulations would not impose a mandate on local agencies or school districts, nor are there any costs for which reimbursement is required by Part 7 (commencing with Section 17500) of Division 4 of the Government Code.  

The Department has made an initial determination that the adoption of these emergency regulations may have a significant statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.
Initial implementation of these emergency regulations is contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i).  The Department has determined that the emergency regulations will not have any economic impact in California until the appropriation occurs. 

The Department has identified that the skilled nursing facility (SNF) is the type of business that would be directly affected.  These emergency regulations require a specified minimum number of direct care staff to be assigned the care for no more than a specified number of patients during a shift.  The emergency regulations also require SNFs to submit staffing and payroll records to the Department and to post, for public viewing, staff assignments and resident census information. 
The Department has made the initial determination that the adoption of these emergency regulations may have a significant, statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states.  The Department has not considered proposed alternatives that would lessen any adverse economic impact on business and invites you to submit proposals.  Submissions may include the following considerations:

(i) The establishment of differing compliance or reporting requirements or timetables that take into account the resources available to businesses.

(ii) Consolidation or simplification of compliance and reporting requirements for businesses. 

(iii) The use of performance standards rather than prescriptive standards.

(iv) Exemption or partial exemption from the regulatory requirements for businesses.

Because initial implementation of these emergency regulations is contingent on an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i), the Department has determined that the emergency regulations will not have any economic impact in California until the appropriation occurs.  

To the extent that the increased cost is passed along to residents and long term care insurance carriers, these emergency regulations may have a deleterious effect on the State’s competitiveness for containing the cost of health care delivery compared with SNFs in other states.  However, the Department has utilized the Office of Statewide Health Planning and Development (OSHPD Annual Financial Data Profile (2001-2005) as a document relied upon (Exhibit H) and has determined that the current reported productive hours per patient day closely align with the requirements of these emergency regulations.  Because initial implementation of these emergency regulations is contingent on an appropriation in the Annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i), the emergency regulations will not have any economic impact in California until the appropriation occurs.   

Based on the OSHPD Aggregate Long-Term Care (LTC) Facility Financial Data for California Report Periods, staffing costs account for 58.96% of total freestanding LTC facilities’ costs.  Each one dollar increase in the average cost per patient day generates an industry-wide cost increase of just under $36 million.  Currently Medi-Cal pays for about 60 percent of the care provided by California’s SNFs.  Any increase in minimum nursing staff requirements can be reasonably expected to have a significant impact on the State’s General Fund and on the finances of individuals who pay privately for their stay in SNFs.  However, implementation of the regulations that result in the above-described economic impacts are contingent upon an appropriation in the annual Budget Act or another statute, in accordance with Health and Safety Code section 1276.65(i).  
The Department has determined that the emergency regulations may significantly affect the following:

The creation or elimination of jobs within the State of California.
The Department has determined that with implementation of this requirement, SNFs may need to increase their overall direct caregiver staffing, so these emergency regulations may result in the creation of a larger workforce in SNFs.  Larger SNFs have also voiced their concern that the record keeping and increased staffing expertise needed to meet the requirements in the emergency regulations would require an additional full time licensed nurse. 

Because the ratios are expected to minimally impact staffing in SNFs, the Department has determined that implementation of the emergency regulations would not significantly affect the following:


(1)
The creation of new businesses or the elimination of existing businesses 
within the State of California.


(2)
The expansion of businesses currently doing business within the State of 
California.
The Department has determined that implementation of these emergency regulations will affect small business.

The Department has determined that these emergency regulations will have no impact on housing costs.
These emergency regulations impose a reporting requirement that SNFs submit staffing and payroll records to the Department.  The Department finds that it is necessary for the protection of the health, safety, or welfare of the people of the State of California that the regulation applies to businesses. 

In addition to submitting staffing and payroll records, the emergency regulations require that SNFs post, in a location accessible by the public, patient specific (by room and bed identifiers) staff assignments and retain this information for a period not less than three years.  This requirement could be viewed as an extension of current staffing documentation; however, the necessity for duplicating some of the staffing data, making the information available to the Department and for public viewing, in addition to preserving the documentation for a period of three years could possibly increase the workload of the facility.  These direct costs are unknown, but the Department does presume that there will be some costs.  It is important to note that the Code of Federal Regulations currently requires facilities certified to participate in the Medicare and Medi-Cal Programs to post the resident census and the total number and actual hours worked by licensed nurses and certified nurse aides (42CFR483.30(e)) (Exhibit A).  These emergency regulations will extend this obligation to all licensed SNFs.

ADDITIONAL STATEMENTS AND COMMENTS:  In accordance with Government Code Section 11346.5(a)(13) the Department must determine that no reasonable alternative considered by the Department or that has otherwise been identified and brought to the attention of the Department would be more effective in carrying out the purpose for which the emergency action was taken or would be as effective and less burdensome to affected private persons than the emergency action.

Other regulation changes may be scheduled for hearing at the same time appointed for public hearing on the action described in this notice.  An agenda for the public hearing will be posted at the time and place of hearing designated above.

For individuals with disabilities, the Department will provide assistive services such as sign-language interpretation, real-time captioning, note takers, reading or writing assistance, and conversion of public hearing materials into Braille, large print, audiocassette, or computer disk.  To request such services or copies in an alternate format, please call or write:  Miyoko Sawamura, Chief, Office of Regulations and Hearings, MS 0507, P.O. Box 997377, Sacramento, CA 95899-7377, voice (916) 440-7695 and/or California Relay 711/1-800-735-2929.  Note:  The range of assistive services available may be limited if requests are received less than ten business days prior to a public hearing.






CALIFORNIA DEPARTMENT OF PUBLIC HEALTH

DPH-03-010E
Dated:




Mark Horton, M.D., M.S.P.H.





Director










